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No 1,231, and a portable s saw-mill with fixtures com- 
plete, No. aed. the mill suitable 1 » be Wi rked with 
said engine, all of the value of over twenty-seven 
hundred dollars. 

That Ol} the nd day ot October. LSS, the 
plaintiff delivered all said property to one Phelan and 
one Ferguson, waose first names are unknown to 
plaintiff, but who were partners in the firm name of 
“Phelan and Ierguson,” and dealt with plaintiff 
| irm name under an executory conditional con- 
tract tor the sale thereof, ee made between sat 
Phelan and Ferguson, by which the said Phelan anc 
| 
1< 


| 
| 
ferguson agreed to pay “a4 p alntiff tor said Sixteen- 
horse-power [Engine, Boiler and the saw-mill and 
fixtures going therewith, the sum of $2,190, and for 
uid ‘went ty-five-horse] power Engine, Boiler and saw- 
ill and fixtures going therewith, the further sum of 
$2,798. That said Phelan‘and Ferguson paid down 
a small part of the purchase price, and gave notes for 
the balance of the purchase price and interest thereon. 
That it was agreed that said Phelan and Ferguson 
should have rem porary possession and USe ot suid 
property, and that until the whole of the agreed pur- 
chase price Was paid by them, the title and rioht CO 
possession of all said property, should be and remain 
the plaintiff, and oan not pass from the plaint tiff 
un er the whole of the said purchase price and interest 
vere fully paid. and said Phelan and Ferguson re- 
ceived the property on and under said agreement. 
That said Phelan and Ferguson gave to the 
plaintiff their notes for most of the purchase price of 
said property, as evidence of the time and manner in 
Bree | they agreed to pay for said property, and re- 
‘eive the title, iets among other notes so given are the 
Psi following given by them as a part of the pur- 
ehase orice of said Sixteen-horsepower Kineine, Joiler, 
and Mill going therewith, to wit: 
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One note for $300, payable to the erder of the 
plaintiff at the bank of Wells, Fargo & Co., in Salt 
Lake City, Utah, May 1, 1885, with interest at 10 
per cent. per annum from date, and with interest at 2 
per cent. per month from maturity till paid. 

(One note for B5O0 he's able to the order of the 
plaintiff on the Ist day of Nov., 1883, at said bank, 
with interest at 19 per cent per annum and with in- 
terest at 2 per cent per month from maturity till paid. 


One note for $500, pay: able to the order of the 


plaint tiff said hawk on the Ist d: ay of May, 1884, 
with inte peat at 10 per cent. per annum ai nd with in- 
terest at 2 per cent. per mon th trom maturity till 


ae 
paid, 


One note for $275, payab le to the order of the 
plaintiff at said bank November 1, 1884, with inter- 
est at 10 per cent. per annum, and with interest at 2 


per cent per month from maturity till paid. 


That ot the notes so S1VE n tor part oft the pur- 
chase price of said Twe nty-five -horse power Engine, 
Boiler and mill going therewith, are the following: 


ne note for $450, payable to the order of the 
plaintiff at said bank August Ist, 1885, with interest 
at 10 per cent. per annum and with interest at 2 per 
cent per month from maturity till paid. 

(One note for ee 0). pays ab le tO the order of the 
plaintiff at said batik August 1884, with interest at 
10 per cent ,per annum, and with interest at 2 per 
cent, per month from maturity till paid. 

()ne note tor $560.50. payable to the order of the 
plaintiff February 1, 1885, with interest at 10 per 
cent. per annum,.and with interest at 2 per cent per 
month from maturity till paid. 


That each of said seven notes is still owned and 
held by plaintiff, and is wholly unpaid. 
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That each of said notes contains a_ provision for. 
the payment of a reasonable attorney's fee, and any 
cost that may be incurred in any action or proceed- 
ing for the collection thereof, and each contains this 
provision, to wit. ‘The express condition of this 
transaction, is such that the title ownership, or posses: 
sion of said Engine. Boiler and Saw-mill, does not 
pass from the said Russell and Co., until this note 
and interest shall be paid in full, and the said Rus- 
sel and Co., or his agent, has full power to declare 
this note due and tuke possess} ion of the said lun gine, 
Boiler and Saw-mill, when they deem the mse Ives In- 
secure even before the maturity of tiis note.’ 


? ° } 


it Was also provided In each note that sin CHSC 
said Engine, Boiler and Saw-millshall be taken back; 
Russell and Co. muv sell the same at public or pri- 


’ 
; 


vate Saie wit thout Novice, and ap iv the proceeds On) 


Ss , : . —— 1 2 + | } > ’ > 
this note, or they mavV Witvout sale endorse the irue 
* 4) moan ar. 2. . Ames re 
Vaiue of the propercy OD Chis note, < and we amree to 
A Ps « 


pay On this note any HDAaAtanCce due the reon atter such 
endorsement, as damages and rental of said machin- 
ery.” 

And the plaintiff further alleges that on or be- 
I re the Oth day ot March, 1SS>5. the said Phelan anal 
Kerguson had Secome insolvent and unable to pay 
their debts, and had delivered all said property to the 
defendant, who, as plaintiff is informed and believes 
received said property, with full notice of plaintiff's 
rights, and in <enegmaag ae of a prior indebtedness to 
him of said Phelan and Ferguson. 

That on the 10th day of March, 1885, the plain- 
tiff gave said Phelan and Ferguson, and the defend- 
ant herein, notice that the plaintiff deemed itself 
insecure and elected LO consider the LOtTeS aforesaid 
due, and demanded the possession of said property 
from them, and each of them, but that the said Phelan 
and Ferguson, and also the defendant, refused to sur- 


= ig 


render said property Or aby part thereof, and the de- 


fendant, who was then in possession, refused to sur- 
render the property, and claimed title thereto under 
an alleged sale thereof from the said Phelan and 
ferguson. And on information and belief the plaintiff 
alleges that the said defendant has since said demand 
sold and delivered all sald Ppropercy t> some other 
person or party, and has converted the same to 
Own Use 


\ 
ilis 


That the valueof saidSixteen-horsepower Engine, 


Boiler and Saw-mill going therewith, at the time th 

defendant received the same and at all times since has 
he n as much a> the Summ ot S1.500. and the value ot 
said ‘Twenty—five—horsepower Engine, Boiler and the 


; " } > ae + ¢ aa a {* ‘ : 
mill YOInNg therewith, at the time the defendant re- 


: : + | > . vy sd . . | ~ . | 
ceived the Same as.aiOresa c has been and is as Pie 
‘TS ws? Of yi ) 

ihe plaintifi pPravs hMdgment daQainst the defend- 

rt by . $e) ci ‘ ‘ = 4 si 4 . : > » ¢ ’ . 

ant tor Bo.OUU. and interest at 10 pel cent per annulMm 
from Mareh LQ, 1885, and eost of suit. 


‘ 


BENNETT, HARKNEsS & KIRKPATRICK., 
Plaintift’s Attornevs. 
(CTRAWFoRD & RICH. 


of Counsel. 


Territory of Utah, 
Ss 
Salt Lake County. | 
LL. B. Mattison being’ duly sworn. Ssavs he is the 
agent of the plaintiff, which is a corporation not in 
the Territory of Utah; that affiant acted as plaintiffs 
agent in the business mentioned in the complaint, and 
is familiar with the facts. That the foregoing com- 


plaint is true of his own knowledge, except as to mat- 
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ters stated on information and belief, and as to those 


matters he believes it true. 
L. B. Mattison. 
Subseribed and sworn to before me July 17. 13885. 


A. H. Winn, 


[SEAL. | Notarv Publie 
L : = 
Endorsed: 
No: 372. Kirst District Court. 
Utah. 


RuUssELL and Co., 
VS. : 
H. O. HarKness. } 
Complaint. 
Kiled July 19, 1885. 
A. C. Emerson, Clerk, 
By T. A. Perkins, Deputy. 


[n the District Court of the First Judicial District of the Territory 
of Utah, Weber Coanty. 
LUSSELL and Co., Plaintiffs, 
VS. : SUMMONS. 
H. O. Harkness, Defendant. | 
The People of the Territory of Utah, send greet- 
ing to H. O. Harkness, defendant: You are hereby 
required to appear in an action brought against you 
by the above-named plaintiff in the District Court of 
the First Judicial District of the Territory of Utah, 
and to answer the complaint filed therein, within ten 
days (exclusive of the day of service) after the ser- 
vice on you of this summons if served within this 
county; or, if served out of this county, but in this dis- 
a within twe nty days; otherwise within { forty days, 
wr judgment by default will be taken against you, ac- 
aiiien to the prayer of said ¢ omplaint. 
The said action is brought to recover the sum of 
$3,500, alleged to be due and owing plaintiff from 
defendant on account of certain machinery bought by 


‘Sone 
Lé | 


} } 


defendant from the firm of Phelan and Ferguson, 
WE Aue h a p 1SS5, and by detendant converted CO his OWT) 
use, at a time when the said Phelan and Fereuson 
had ho | itle thereto, sid title, it IS alleged, 1 hen rest- 
ing in plaintiff, and said Phelan and Ferguson and 
defendant herein havine had notice of sueh fact. Also 
for inter st at lO per cent. per annum on said sum 
from Mareh LO, 1883, and for cost herein. For fuller 
particulars reference is hereby made to said complaint 
on file herein. 

\nd vou are hereby notified, that if you fail to 
appear and answer the said complaint as above re- 
quired, the said plaintiff will take judgment against 
you for the sum of $3,000, with interest as aforesaid 
and tor costs of suit. 

Nena the Hon. Philip H. Emerson, Judge, 
and the Se: the District Court of the First Judi- 
elal District re and tor the Territory of Utah, this 
19th da July, in the year of our Lord one thou- 
sand a i ; aesullved and eighty-three. 


A. C. EMeErson, CLERK, 
[ Seal. | by 2 A: PERKINS. Deputy 


No. st ee Orig rin al. 
D strict Court. First Judicial District, County ot 


RussELL & Co., Plaintifts. 
VS. | SITMMONS. 
H. O. Harkness, Defendant. 
BENNETT, HARKNEss & KIRKPATRICK, 
Plaintitts’ Attorneys. 


+ 
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Kiled on return, July yay k 
A. C. Emersoy, Clerk, 
by T. A. Perkins, Deputy. 


SPR 


Territory ot Utah. 
( ounty ot Weber. } 
in the District Court, First Judicial District. 


SS 


RussELL & Co., Plaintiffs, | Demurrer 1 
| e arrer () 


Complaint. 


Vs, 
H. O. Harkness, Detendant. 


(‘omes now the above-named defendant and de- 


. a . F : . 4 et ich . | 
murring to the complaint on file in the above entitled 


"hy : {* } 7 
action for cround ot demurrer savs that said ecom- 


i 


plaint does not state faets sufficient fo constitute a 


KIMBALL & Hrywoop. 
Attorneys for Defendant. 


Territorv of Utah, 
County of Weber. i 
James N. Kimball being duly sworn says that 


| = ‘g am a ‘“ : i ." 3 1. > 
nme is one QO] he artornevs tO] (he detendant It) the 


t 
above entitled action. and the foregoing demurrer is 


not interposed for delay merely. 
JAMES N. KIMBALL. 


Subseribed and sworn To this 25th dav ot July, 
A. D. 1883. before me. 


Wma. V. HELFRICH, 
| Seal. ] Notary Public. 


Endorsements: 
) ) 


x’ 2D Dae fe 
INO. O42 


In the District Court, First Judicial District, 
County of Weber, Territory of Utah. 
RUSSELL. and Co., 
VS. Lemurrer. 
H. O. HARKNESS. 
Miled July 26, 1883. 


A. C. Emerson, Clerk, 


By T. A. PERKINs, Deputy. 


[< } 


i 


Received service of the demurrer by a copv de- 
ivered to us this 27th day of July. 1883. 
HARKNESS & KIRKPATRICK,. 


BENNETT. 
Attorneys for Plaintiffs. 


KIMBALL & Hrywoop. 
Attorneys { or Detendants. 


In the District Court of the First Judicial District of 


the Territory ot Utah. 


RUSSEL! and Ce. a Corporation, 
Vs, 
H. O. Harkness, Defendant. 


Stipulation. 


[t is stipulated that upon the demurrer herein in 


this Court, and on any appeal on the demurrer, thes 
facts may be taken as true as fully as if alleged in the 
complaint: 

The property mentioned in the complaint was 
originally sold at Salt Lake City to a resident of 
Idaho and shipped to Phelan and F erguson in Idaho, 
and there sold to the detendant. 

The chattel bye saw otf Idaho, as contained 
in the statutes of that Territory, may be considered 
as fully as if set ite in full in the compl: int 


Ooden, November 21, 1883. 


HARKNESS & KIRKPATRICK, 


SENNETT. 
Attornevs for Plaintifts. 


KIMBALL & Hrywoop, 


Attornevs for Detendant. 


kKendorsed: 


No. a 2. 


— oh sens “i a Pigs 
SH RES NE ES a 


LE LEASE ORAM AE TT: iy 


VS. PVETTULINY 


oo 
~—e 

+ 
eo 
mee at 
Te 
mw 
a 
- 
ms 

° 


lL. O. Harkness. Def 


Puittie H. EMERSON, 


Ray POPES pi BE Me Geo 


[11] 


In the District Court of the First Judicial District of 


the Territory of Utah, Count ' Weber. 
RussELL and Co.. Plaintiffs. 
VS. | Answer. 


H. O. Harkness. Detendant. 


(‘Comes now the defendant above named, and 
answering the complaint on file in the above entitled 
action against him, admits that the plaintiff was, on 
the 2d day ot { etober. lds, the OWher and in Pos- - 
session of the 
that pri or to said day said plaintiff, at Salt Lake City, 
L'tah., SO! la said. property CO a resident of Idaho Terri- 
tory, CO he shipped CG sald Territory of Idaho, and be 


property deseribed in the complaint ; 
4 ‘ 


} ] en 
used Thereln. 


That on said 2d day of October, 1382, said plain- 
tiff, then being the owner and In possession of said 
p rop erty, sold the same to Phelan and ferguson, in 
fd: LO Te rritory r to be used and ope} rated therein : that 
trom said day until the date of the sale and delivery 
of said })1 operty to the defendant hereafter a illeged, 
the said Phelan and Ferguson were in possession of 
said property and using it in said Territory of Idaho, 
that at the date of the sale of said ahauee dae 
Phelan and Ferguson, as defendant is informed and 
believes, and so charges the fact to be, said Phelan 
and Ferguson agreed to pay therefor the sum of about 
forty-nine hundred and eighty-eight dollars, and at 
suid time paid a part of said purchase price to plain- 
tiff, who then delivered the said property to the said 
Phelan and Ferguson, and took from them for the 
balance of said purchase money their promnary notes 
and contracts: that of the said not tes and contracts So 
given the said Phelan and Ferguson had, as defend- 
act 


ant is informed and believes, and so charges the 
to be at the time of the sale and delivery of said pro- 
perty to defendant as hereinafter alleged, paid and 
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performed all of them except seven, four of which are 
in the words and figures following, to wit, except the 
date of making and amount in one of them: 
SaLttT Lake, October 2, 1882. 

On or before the first day of May, 1885, for 
value in one Sixteen-horsepower Engine and Boiler, 
No. 1,026, and a portable Saw-mill complete, No. 127, 
bought of L. B. Mattison, agent of Russell and Co., 
we or either of us promise to pay to the order of 
Russell and. Co., Massillon, Ohio, three hundred 
dollars, payable at Wells, Fargo and Co’s Bank, Salt 
Lake City, Utah Territory, with 10 per cent. interest 
per annum, from October 1, 1882, until paid, and 
reasonable attorneys fees or any costs that may be 
paid or incurred in any action or proceeding instituted 
for the collection of this note or enforcement of this 
covenant. The express condition of this transaction 
is such that the ownership or possession of said 
Engine, Boiler and Saw-mill, does not pass from the 
said Russell and Co., until this note and interest shall 
have been paid in full, and the said Russell and Co., 
or his agent has full favor to declare this note due, and 
take possession of said Engine, Boiler and Saw-mill, 
when they may deem themselves insecure, even before 
the maturity of this note; and it is further agreed by 
the makers hereof that if said note is not paid at ma- 
turity, that the interest shall be 2 per cent. per month 
from maturity hereof till paid, both before and after 
judgment, if any should be rendered. In case said 
Engine, Boiler and Saw-mill shall be taken back, 
Russell and Co., may sell the same at public or pri- 
vate sale without notice, and apply the proceeds on 
the note, or they may, without sale endorse the true 
value of the property on this note, and we agree to 
pay on the note any balance due thereon, after such 
endorsements, as damages and rental of said machinery, 
as to this debt we waive the right to exempt or claim 
as exempt any property, real or personal we now own, 
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or may hereatte! acquire by virtue of anv homestead 


or exemption law, State or Federal, now in force, or 


that hereafter may be enacted. 
P. O. Oxtord. Oneida County. Idaho Territorv. 
PHELAN & FERGUSON. 


That the other three notes of this series were and 
are pay: able respectively on the Ist day of November, 


1885, the Ist day of May, 1884, and the ist day of 


November, 1884, the last of which is for $275, in- 
stead of $500. The other three notes were given for 
and on account of the second Engine, Boiler and Saw- 
mill deseribed in the complaint, and each bear date 
at Salt Lake, October 2, 1882, and are for the sums 
of $450, $450 and $560,50, respectively, and were and 
are ae rece on the Ist day of August, 1885, the Ist 
day of August, 1884, and February 1, 1885, respect- 
ively, and are in other respects identical in language 
with the one above set forth, and these and none other 
are the contracts and delivery under which said pro- 
perty was delivered to Phelan and Ferguson. 

That at the date of the sale of said property by 
the plaintiff to Phelan and Ferguson, and at the date 
of the sale and delivery of said property by Phelan 
and Ferguson to this defendant, as hereinafter alleged, 
an act of — Legislative Assembly of Idaho Territory, 
entitled “an act concerning chattel mortgages,’ ap- 
proved Pertisne EZ 18756; h: id among other provisions 
the following: 


“Be it enacted by the Legislative Assembly of 


the Territory of Idaho, as follows: 

“Section 1. Chattel mortgages may be made on 
all property, goods or chattels, not defined by statute 
to be real estate. No mortgage made by v irtue of this 
act shall have any legal force or effect (except be- 
tween the parties thereto,) unless the residence of the 
mortgagor or mortgagee, the sum to be secured and 
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the rate of interest to be paid, when and where pay- 


} ; i - 8 : 
a}] he Set out in the mori 


gagor shall make affidavit that 1 | 
fide, and made without any design to defraud and de- 


able. 3 | Age, and the mort- 


ie mortgage is bona 
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sald Phelan and Fereuson were in p ssession of | 
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they, In consideration of and 1n pavinen of an in- 
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debtedness then due and owine from them to this de- 


? > 
renadaant and Jesse M. Langsdort, CO-] artiners under 
the name of Harkness & Co., amounting to about 


eight thousand dollars, delivered said property, to- 


gether with other property, to this defendant 


That defendant at the time of the sale and de- 
livery of said property to him as aforesaid, did not 


{ 

have notice of the contracts between plaintiffs and 
Phelan and Ferguson, and the same has never been 
recorded as provided by the said law of [daho Terri- 


tory, and have not been recorded at all 
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plaint read and knows its contents; that the same 1s 
true to his own knowledge, except as to the matters 
therein stated on information and belief, and that as 
to those matters he believes it to be true. 
H. O. HARKNESS. 

Subseribed and sworh to ebruary ‘A 1SS4, he- 

fore ie. 
Aprotr R. Hrywoon, 
[ Seal. | Notary Public. 


lundorsed: 
No. 372. 
[In the District Court, First Judicial District, County 
ot Weber. Territory of Utah. | 
RUSSELL and Co., 
VS. : Demurrer. 
H. O. Harkness. | 
Answer Filed Mareh 11, 1884. 
A. C. Emerson, Clerk, 
by T. A. Perkins, Deputy. 
We hereby acknowledge to have received due 
service of this answer this 12th day of March, 1884. 
BENNETT, HARKNESs & KIRKPATRICK, 
Attorneys for Plaintiffs. 
KIMBALL & HkEyYWoop, 
Attorneys for Defendants, j 
« 
[In the District Court, of the First Judicial Dis- ; 
trict of the Territory of Utah, County of Weber. { 
i 


May Term, 1884. 
RussELL and Co.. Plaintiffs. 
VS. ) Submission. 
H. O. Harkness. Defendant. 
This cause came regularly for trial. The said 
parties appeared in Court Dv their respective counsel 
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Messrs, Bennett, Harkness and Kirkpatrick for plain- 
tiff, and Messrs. Kimball and Heywood for defend- 
ant. <A tral by jury is expressly waived by the par- 
ties, and the cause tried by the Court sitting without 
a jury. After hearing the evidence of witnesses, and 
the argument by counsel, the cause is submitted to the 
Court, and by the Court taken under advisement. 
P. H. EMeErson, 
May 19, 1884. Judge 
ge 
In the First Judicial District Court of Utah Terri- 
COry, County ot Weber. 


RussELL & Co.. Plaintiffs. 
VS. | 
H. O. Harkness. Defendant. } 


FINDINGS. 


A jury trial herein having been waived and the 
cause regularly tried before the Court, and submitted 
and taken under advisement. the facts and conclusions 
of law are found as tollows: 

l. 

On the 2d day ot October, 1882, plaintiff was the 
owner of the property deseribed in the complaint. 
The property was then situated in Oneida C ounty, 
Idaho Territory, and in possession of the plaintiff. 


+) 
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On said 2d day of October, 1882, the plaintiff 
delivered said property to Phelan and Ferguson, in 
said county of Oneida, Idaho, under contract for the 
sale thereof set forth in certain notes given for part of 
the pure ‘hase price, and the agreed value of the pro- 
perty was about $4,988, and a small part thereof was 
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even before the maturity of this note, and it is fur— 
ther agreed by the makers hereof, that if said note is 
not paid at maturity, that the interest shall be two 
per cent. per month from maturity hereof till paid, 
both before and after Judgment, if any should be ren- 
dered. In case said Saw-mill and Engine shall be 
taken back, Russell and Co. may sell the same at pub- 
lic or private sale without notice, or they may with- 
out sale endorse the true value of the property on 
this note, and we agree to pay on the note any bal- 
ance due thereon after such endorsement, as asoreh 
ages and rental for said machinery, As to this debt 
we waive the right to exempt or ¢ ‘laim as exe mpt any 
property, real or personal, we now own, or may here- 
atter acquire, by virtue ot any homestead Or exemption 
law, State or Federal, now in toree, or that hereafter 
may he enacted. 


P. O. Oxtord. Oneida ( ounty, Idaho Territory. 


PHELAN & FERGUSON. 
S300. 


And each of said notes was in the same form. 
differing only in amount, date of maturity, and part 
of said notes being oiven for an engine and mill other 
than the one described in the above note copied in 
full. 


e). 


That Phelan and Ferguson remained in possess- 
ion of the property described in the complaint, and 
used the same, in said county of Oneida, Idaho, until 
the 2d day of December, 1882, and then sold and de- 
livered the said property to the. defendant in part 
payment of and indebtedness payt due to him and 
Jesse M. Langsdorf and the said defendant at the time 
of and prior to said sale, knew the purchase price ot 
said properiy had not been. paid, and that plaintiff 
claimed title thereto until such payment was made. 


[20] 
That on and prior to kactone ir 2. 1882. and eontinu- 
ously until after December 2, 1882, Phelan and Fer- 
guson were residents of Oneida County, Idaho. 


6. 


That the value of the Sixteen-horsepower Engine 
and mill and fixtures, on the 2d day of December, 
1582, was $700, and there was then and still is unpaid 
on notes given by. Phelan and Ferguson for said prop- 
erty, much more than that sum. That the value of 
the Twenty-five-horsepower Engine and mill and 
fixtures on the 2d day of December, 1882, was $900, 
and there was then and still is unpaid on the said notes 
of Phelan and Ferguson given for said property a 
much larger sum, 


a 


é 


That continuously since May 12, 1875, the law 
of the Te rritory of Idaho has cont: one the following 
provisions concerning chattel mortgages and said pro- 
visions are still in force,-and since the date last afore- 
suid have been and are the law of that Territory: 

Sec. 1. Chattel mortgages may be made on all 
property, goods or chattels not defined by statute to 
be real estate. No mortgage made by virtue of this 
act shall have any legal force or effect (except as be- 
tween the parties thereto), unless the residence of the 
mortgagor or mortgagee, the sum to be secured and rate 
of interest to be paid, when and where payable, shall 
be set out in the mortgage, and the mortgagor shall 
make affidavit that the mortgage is bona fide and made 
without any design to de fraud and delay creditors, 
which affidavit shall be attached to such mortgage. 

Sec. 2. All mortgages made in pursuance of this 
act with the affidavit attached, shall be recorded in 
the egunty where the mortgagor lives and also in the 
county where the property is located. 
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Sec. 5. No chattel mortgage shall be valid ex- 
cept between the parties, unless the same shall have 
been duly made, executed and recorded in conformity 
with the provisions of this act, provided, however, if 
the mortgagor receives and retains actual possession 
of the property mortgaged, he may omit the recording 
of his mortgage during the continuance of such actual 
possession. : 

Sec. 4. A right of redemption shall remain in 
the mortgagor until the same shall have been fore- 
closed by due procees of law. or by agreement between 
the said parties to the mortgage, which agreement 
shall be entered on the record of the morigage. 


3. 
No affidavit was made or attached to either of 
sald notes. nor was either ever reeorded. 
() 


[t was the intention of Phelan and Ferguson and 
Russell and Co., that the title to said property should 
not pass from Russell and Co. until all the notes were 
paid. 


And as econelusions of law it is found: 

4, 
The transaction between Phelan and Ferguson 
and Russell and Co. was a conditional or executory 
sale, and not an absolute sale with a lien reserved, and 
that the title did not pass to Phelan and Ferguson or 
from them to the defendant, 


+) 


That the defendant has converted the property 
of the plaintiff. 
: 3. 
That the plaintift is entitled to judgment against 
the defendant for sixteen hundred dollars and interest 


Re aor i tka I OI Ce acl at Be end Ee Oe Ce ae 7 
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at ten per cent. per annum thereon from December 2. 
1882, and costs of suit,.and judgment therefor is 
ordered. 
Dated Julv 5, 1884. By the Court. 
P. H. EmMERson., 
Judge, 
Kixceptions to the defendant. 
& 


Endorsed: 


No. 372. 
District Court, First Judicial District, Weber County. 
RussELt and Co, — } 
VS. 
H. O. Harkness. | 
| FINDINGS. 
Filed July 5, 18865, 


A. C. Emerson. Clerk. 


In the District Court. of the First Judicial Dis- 
trict of the Territory of Utah, County of Weber. 


RussELL and Co., Plaintiffs, ) Judgment by the 
VS. 7 (Court, 
H. O. Harkness, Defendant. } July 5, 1884. 


This cause came on regularly for trial on the 
9th day of May, A. D. 1884. Messrs. Bennett, 
‘Harkness and Kirkpatrick appeared as counsel for 
the piaintiff, and Messrs. Kimball and Heywood as 
counsel for defendant. A trial by jury having been 
expressly waived by the parties, the cause was tried 
by the Court without a jury. Witnesses on the part 
of plaintiff and defendant were sworn and examined, 
and documentary evidence introduced by the respect- 
ive parties. ‘The evidence being closed, the cause 
was submitted to the Court, and by the Court taken 
under advisement. ; 3 
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Now.at this day, after due deliberation, the Court 
files its findings of fact, and conclusions of law in 
writing and orders that judgment be rendered herein 
in favor of plaintiff in accordance therewith. 

Wherefore by virtue of the law and by the rea- 
son of the premises aforesaid, it is ordered, adjudged 
and decreed that Russell and Co., the plaintiff herein, 
do have and recover of and from the defendant H. O. 
Harkness the sum of $1,600, with interest at 10 per 


cent. per annum thereon from December 2, 1882, to- 


gether with said plaintiffs’ costs and disbursments in- 
curred in this action amounting to $44.90. 
P. H. Emerson, 
Judge. 


Ooden, July Oo, 1354. 


In the District Court. of the: birst Judieial District. 


of Utah Territory. 

Russet, & Co., Plaintiffs, 
Vs. » Notice of Appeal. 

H. O. HARKNEss, Defendant. j 

You will please take notice that the defendant 
hereby appeals to the Supreme Court of the Territory 
of Utah, from the judgment therein made and entered 
in the said District Court, on the 5th day of July, A. 
D. 1884, in favor of plaintiff in said action and 
against said defendant, and from the whole thereof. 

Dated this 21st day of August, A. D. 1884. 


KIMBALL & Hrywoop, 
Attornevs for Detendant. 
To BennetTr, HARKNESS & KIRKPATRICK, 
Attorneys for Plaintiffs. 


. ~@-------—- 


Endorsed: 
No. 372. 
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liabilities exclusive of property exempt from execu- 
tion. and that he is a resident and freeholder within 
Utah Territory. | 
ime | _ANGSDORF. 
M. H. BEARDSLEY. 
Subseribed and sworn to before me this 21st day 
of August, A. D. 1884 
Apspott R. Hreywoop, 
[Seal.] Notary Publie. 


endorsed. 


NO: Of2. 
In the District Court, First Judicial District. 


RUSSELL & Co.. 
VS. ) 
¢ 


H. O. HARKNESS. 


Undertaking on appeal from money judgment. 
Filed August 23, 18384. 


4, 


A. C. Emerson, CLERK, 


Territory of Utah, 
County ot Weber. 


fen Sent 


I, A.C. Emerson. Clerk of the First Judicial 
District Court of Utah Territory, do hereby certify 
that the above and foregoing are full, true and correct 
copies of the original complaint, summons, demurrer 
to complaint, stipulation, order overruling demurrer, 
answer, notice of trial, findings, judgment, notice of 
appeal and undertaking on appeal in the above en— 
titled action, as appears from the record and files, in 
said action now in my office. 

Witness my hand and seal of said District Court, 
at my office in Ogden City, this 12th day of Sep- 
tember, A. D. 1884. 

[Seal ] A. C. Emerson, Clerk. 
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Thursday, January 15th, A. D. 1885. 

A session of the Supre me Court of Utah Terr:- 
tory, was held this day, beginning at 10 o’cloek a. m., 
pursuant to adjournment. Present all the Justices. 
the Clerk, Marshal and members of the bar. Court 
was duly opened. 

| 2 a 


RusseLt & Co... Respondents. ; 
| Krom First 


ve 
ry District 
H. O. HARKNESS, Rika | 
This’ cause coming on regularly for hearing, was 
argued by J. N. Kimball tor appellant, R. Harkness 


for respondent; submitted on taken under advise- 
ment. 
Tuesday, papas 20th, A. D. 1885. 

A session of the Suvreme Court of Utah Terri- 
ory was held this day, snail at 10 o clock a. m., 
pursuant to adjournment. © Present and presiding the 
Hlon. Charles S. Zane, ¢ hil Sustion: present also the 
Hon. Philip H. Emerson, Associate Justice and the 
Hon. Stephen P. ‘Ewiss, Associate Justice, the Clerk, 
Marshal and members of the bar. Court was duly 


opened. 


a 
RUSSELL and Co., Respondents. 
Vs. i 
H () H ‘.RKNeEss, Appellant. 


This cause having been heretofore argued and 
submitted, and the Court being sufficiently advised 
ther it is now here considered, ordered and ad- 

patter» that the judgment of the District Court there- 
in be and the same is hereby affirmed, and that 
respondent have and recover of and from appellant 
sixteen dollars costs. 


Thereupon eounsel of appellant prayed the al- 


lowance of an appeal from. this judgment, to the 


[28] 
Supreme Court of the United States and asked that 
the amount of a supersedeas bond to be given thereon 
be now fixed, and counsel of respondents being present 
and not objecting, it is ordered that the appeal so 
prayed be and is allowed, and the amount of said bond 
be and is fixed at $5,500. 


In the Supreme Court of the Territory of Utah. 


RUSSELL w& Co.. Respondents, 
Vs, 3 | 
H. O. HarKNEss, Appellant. 
Supersedeas bond on Appeal to the Supreme Court 
of the United States. 
Know all men by these presents, that we, Henry 
O. Harkness, of McCammon, in the County of Bing- 
ham, in the Territory of Idaho, as principal, and 
Jesse M. Langsdorf and John 8. Lewis, of Ogden 
City, in the County of Weber, and Territory of Utah, 
as sureties, are held and firmly bound unto Russell & 
Co., a corporation organized and existing under and 
by virtue of the laws of the State of Olio, in the sum 
ot thirty-five hundred ($3,560) dollars, to be paid tO 
the said Russell & Co., its suecessor or successors and 
assigns, to which payment well and truly to be made, 
we do bind ourselves, and each of ourselves, our and 
each of our heirs, executors and administrators, and 
every of them firmly by these presents. Sealed with 
our seals, dated the 9th (ninth) day of February, A. 
D. 1885. | 
Whereas on the 20th day of January, A. D. 
1555, the Supreme Court of the Territory of Utah, did 
make and enter a judgment in the above entitled ac- 
tion affirming a judgment of the District Court of the 
First Judicial District of Utah Territory, rendered on 
the doth day of July, 1884, in an action then pending 
in said District Court, wherein the above named Rus- 
sell & Co., was plaintiff, and the above named Henry 
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(). Harkness, was defendant, in favor of said Russel] 
& Co., and against said H. QO. Harkness, for the sum 
of sixteen hundred dollars. together with interest 
thereon at the rate of ten per cent. per annum from 
Wecember 2d, 1882, and together with costs taxed at 
944,90, and whereas the said Henry O. Harkness did 
on the said 20th day of January, A. D. 1885, pray 
in open Court, an appeal trom said judgment of said 
Supreme Court of Utah Territory, to the Supreme 
Court of the United States, which appeal was by said 
Supreme Court of Utah Territory, allowed, and a su- 
persedeas hond on such appeal Wis by it fixed at the 
sum of thirty-five hundred dollars. 

Now, therefore, the condition of this obligation is 
such, that if the above bounden Henry O. Harkness 
shall prosecute his said appeal to effect, and answer 
all damages and costs, if he shall fail to make good 
his plea, then this obhgation shall be void, otherwise 
to remain in full foree and virtue. 


See Henry O. Harkness, [Seal.] 
resence oO ie : 
mes N. Kimball (Jesse M. Langsdorf, [Seal.] 
VFATNeS IN. eer . > PON 
John S. Lewis, [Seal. ] 
Territory of Utah, 


on, 
‘ee 


( ounty of Weber. } 

Jesse M. Langsdorf and John 8S. Lewis, the 
sureties named in the above bond, being severally 
duly sworn, each for himself and not one for the othér 
deposes and says that he is a resident and treeholder 
in said county, and worth the sum. specified in said 
bond as the penalty thereof, over and above all his 


just debts and habilities exclusive of property exempt 


from execution. 
Subseribed and sworn to before me Feb. 9th, 1885. 
| JESSE M. LANGDSORF. 
JoHN S. Lewis. 
AsBotr RK. H&rywoop, 
[ Seal. ] Notary Public. 
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In the Supreme (Court Ol | tel erritorvy. 


H. O. HARKNESS. 
U.S. supreme 


supersedeas bond on Appeal 


: 
a 


Kiled February L2th, LSS.). HK. Le Sprague, 
Clerk. Approved February 12th, 1880. C. 5. Zane, 
(‘hief Justice. Supreme Court of Utah. Kimball and 
Heywood, Attorneys for H. O. Harkness. 


' 
‘ 


Territory of lL tah, 
County of Salt Lake. | 


SS Sprague, Clerk of the Supreme 


. 


" | ‘ . . 
t or record and proceedings i} 
] ‘ . ~ es 1 msc j | 6) ‘ 
and of said court.1n said cause, with bond on appeal, 
] ‘ ' 5 oly rt Y : ] . 4 
tO the Supreme Court of the Lnited States. And 


i 4 . i y ‘ : ity } 4 i] “ee — , } = 2 4 ly eo 
mereody cCertitv that the Salad annexed transcript OL tae 


ca i | eo 
aww 4 7 “| . / = . ¥ } od | | : ; ' : ' | | . 
Sala record, proceedcin2s Ind DONd 8 a true, Tull, Cor- 
rect and eomptlete CODV Ot the several originals bnere- 
A ‘ 


f : 


of on file or of record in 
, | 7” ‘ | Ly By i. 1 . : . 4 . 
In witness whereof, | have hereunto set my 


fe Ey > RPE eras ' 4 {* ai dS 
ud Supreme (ourt of said ey - 


this 27th dav of Julv, A. DD. 1885, at 


Salt Lake ( 1th : 
[Seal. ] kK. LT. SPRAGUE, 


Clerk of Supreme Court of Utah Territory. 


No opinion hled.—E. iy s. 
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H. O. HARKNESS, 


APPELLANT. 


vs. 
RUSSELL & CO., 


APPELLEE. 


a 


APPELLANT'S BRIEF. 


bl 


JAMES N. KIMBALL 
AND | 
Asspot R. HrEywoop, 
Attorneys for Appellant. 
Partey L. WictaMs, 
Of Counsel for Appellant. 
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IN THE SUPREME COURT 
OF THE UNITED. STATES. 

No. . 
H. O. HARKNESS 


“9 


APPELLANT. 


RUSSELL & CO., 


i 
; 


APPELLEE. / 


APPELLANT'S BRIEF. 


JAMES N. KIMBALL 
AND 
Aspot R. Hrywoop, 


Attorneys for Appellant. 
Partey L. WIiLitams, 


Of Counsel for Appellant. 


IN THe wat reme. COURT 
OF THE UNITED STATES. 


eee 
ON APPEAL FROM THE SUPREME COURT OF 
UTAH TERRITORY 


of —EEE 


H. O. HARKNESS, 


Appellant. 


RUSSELL & CO., 


A DP] vellee. 
STATEMENT OF FACTS. 


This action was brought originally, in the Dis- 
trict Court of the Kirst Judicial District ot Utah 
Territory, by Russell & Co., plaintiff below, on the 
19th day of July, 1885, against H. O. Harkness, de- 
fendant below, to recover damages for the conversion 
of certain personal property, described in the com- 
plaint. 


TRANSCRIPT PAGES, l To do. 


a 


ry i. } } } re. 
[The defendant answered the complaint, March 
llth, 1885. 
TRANSCRIPT PP. 11 To 16. 
()n Mir Vv | Oth. Looe, tf he action Was tried ly tne 
Court, a jury being expressly waived. 
TRANSCRIPT PP. 16 AND 17. 
()n July Oth. 13834. the Court made anc filed 
o . {’ . : } 
findings ot mer and cConeiusions Ol law. which huad- 
‘ngs and conclusions are aS follows. and eontain all 


1 


| “hg , aed ee ee mer = eae “7 
the facts and questions mvoived On this appeal: 


‘ > 4 ‘ y } ¢ re Bie . bd ae ails | 
On the 2d dav of October, 1882, plaintiff was the 


owner of the property deseribed in the complaint. 
inet — was then situated in Oneida County. 
Id » LTerritorv. and In posse ssion of the plaimtiif. 


a 


On said 2d day of October, 1882, the plaintiff 
delivered said property to Phelan and Ferguson, in 
sald count Vv ot (neida, [daho’ under contract tor the 
sale thereof set forth ii rtain notes given for part of 
the purchase price, and the agreed value of the prop- 
erty was about $4,988, and a small part the reot was 
paid In eash. and the notes Ot helan and lk Cro usol 


ee & cx 
- ee 
: ia 


were given tor the remainder. 


At the ccrapner ste nt of the suit the following 
notes held by plaintiff were unpaid: 


One due May L550, Rs i oa a eee 


l. 
e Nov. lL. 1860. Reh eae ie oe Ce a 
" May 1, 1884 300.00 
‘ ee, 11084. 28 5 i a eee 
3 Aug. 1, 1885, pie oe oe os ae 
e Ro co ee eG .. 460,00 
= Pen. 4. 36G 8 = emerge: 


The first note mentioned in findings ‘5” above, 

s “No. 2496 5B.’ 
SALT LAKE City, Oct. 2, 1882. 

Q)n or betore the first day ot May, ISS5, for value 
received in one Sixteen-horse portable Engine, No. 
1,026, and one portable Saw-nmill, No 128, all com- 
plete, bought ot i: B. Mattison. av, en] ot Russell and 
Co., we, or either of US, promise CO pay CO the order 
of Russell and Co., Massillon, Ohio, S300, payable at 
Wells, Fargo and Co’s Bank, Salt Lake City, Utah 
Territory, with 10 per cent. interest per annum from 
October 1, 1882, until paid, and reasonable attorney's 
fees, or any costs that my be paid or incurred in any 
action or proceeding instituted for the collection of this 
note or enforcement of this covenant. The express con- 
dition of this transaction is such that the title, owner- 
ship or possession of said Engine and Saw-mill does 
not pass from the said Russell and Co., until this note 
and interest shall have been paid in full, and the said 
Russe ll and Co., or his agent, has iull power to dec lare 
this note due, and take possession of said Engine and 
Saw-mill when they may deem themselves insecure, 
even before the maturity of this note, and it is fur- 
ther agreed by the makers hereof, that if said note 1s 
not paid. at maturity, that the interest shall be two 
per cent. per month from matur! ity hereof till paid, 
both before and after judgment, if any should be ren- 
dered. In = case adi Saw-mill and Ei vine shall | e 
taken back, Russell and Co. may sel] the same at pub- 
he or private sale, without notice, or they may with- 
out sale, endorse the true value of the property on 
this note, and we agree to pay on the note, any bal- 
ance due thereon after such endorsement, as dam- 
ages and rental for said machinery. As to this debt 
we waive the rignt to exempt or claim as exempt, any 


property, real or personal, we now own, Or may here- 


ee Lek HOUR WT a ep ee eee Cia Reto TEN, ht, ee eT , aN 4 oss ae . Beet ya g/t PO er a aa Te saa ME th 
"ge Ser SR gaat LLORES ASTOR EE Vt SPOS Se uRNSE A ear gd 3A Jip RR Foe ok HET Fe sah fk OT a “i A ea 


pote tnya net 2 
PA aes 


ran 
| 4 | 
after acquire, by virtue of any homestead or exemption 
law. State or Federal. now in foree, or that hereafter 
may he enacted. 
P QO. Oxtord. Oneida County, Idaho Territorv. 
PHELAN & FERGUSON. 
S500). 
And each of said notes was in the same form. 
differing only in-amount, date of maturity, and part 
of said notes being given for an engine and mill other 


than the Ole deseribed It) the above nore COpted Lh} 


f 1] 
ruil. 


That Phelan and Ferguson remained in possess- 
ion of the property described in the complaint, and 
used the same, in said county of Oneida, Idaho, until 
the 2d day of December, 1882, and then sold and de- 
livered the said property to the defendant in part 
payment of and indebtedness past due to him and 
Jesse M. Lanegsdort, and the sald defendant at the time 
of and prior to said sale, knew the purchase price of 
said property had not been paid, and that plaintiff 
claimed title thereto until such payment was made. 
That on and prior to October 2, 1852, and continu- 
ously until after December 2, 1882, Phelan and Fer- 
gvuson were residents of Oneida County, Idaho. 


6, 


That the value of the Sixteen-horsepower Engine 
and mill and fixtures, on the 2d day of December, 
1882, was $700, and there was then and still is unpaid 
on notes given by Phelan and Ferguson for said prop- 
erty, much more than that sum. That the value of 
the ‘Twenty-five-horsepqwer Engine and Mill and 
fixtures on the 2d day of December, 1882, was $90, 


[5 | 
and there was then and still is unpaid on the said 
notes of Phelan and Ferguson given for said property 
a much larger sum. | 


‘. 


That continuously since May 12, 1875, the law 
of the Territory of Idaho, has contained the following 
provisions concerning chattel mortgages, and said pro- 
visions are still in force, and sinee the date last afore- 
said have been and are the law of that Territory: 


Sec. 1. Chattel mortgages may be made on all 
property, goods or chattels, not defined by statue to 
be real estate. No mortgage made by. virtue of this 
act shall have any legal force or effect (except as be- 
tween the parties thereto), unless the residence of the 
mortgagor or mortgagee, the sum to be secured and rate 
of interest to be paid, when and where payable, shall 
be set out in the mortgage, and the mortgagor shall 
make affidavit that the mortgage is bona fide, and 
made without any design to defraud and delay credit- 
ors, Which affidavit shall be attached to such mortgage. 


Sec. 2. All mortgages made in pursuance of this 
act, with the afhdavit attached, shall be recorded in 
the county where the mortgagor lives, and also in the 
county where the property is located. 


Sec. 5. No chattel mortgege shall be valid ex- 
cept between the parties, unless the same shall have 
been duly made, executed and recorded in conformity 
with the provisions of this act, provided, however, if 
the mortgagor receives and retains actual possession 
of the property mortgaged, he may omit the recording 
of his mortgage during the continuance of such actual 
possession. 

Sec. 4. A right of redemption shall remain in 
the mortgagor until the same shall have deen fore- 
closed by due process of law, or by agreement between 


teuge, which agreement 


: 77 ) : ' | [> 2's . rT. 
snall be entered on the record of the mortgage. 


r > ° i f ] : niall : P 
No athdavit Was macie Ol attached to eitner ot 


Y, 


It was the intention of Phelan and Ferguson and 
Russell and eis that the title to sald property should 
not pass from Russell ind Co., until all the notes 
were paid. 


_ 


And as eonclusions of law it is found: 


The transaction between Phelan and Kerguson, 
and Russell and Co.. was a conditional or executory 
in absolute sale with a lien reserved, 


lid not pass to Phelan and Ferguson 


sale. and not 
and that the title « 
or from them to the defendant. 


) 
That the defendant has converted the property 
of the plaintiff, 


*? 
>. 


That the plaintiff is entitled to judgment against 
the defendant, for sixteen hundred dollars and inter- 
est at ten per cent. per annum thereon from Decem- 
ber 2, 1852, and cost of suit, and judgment therefor 


is orderes 3 


TRANSCRIPT PP. 17 To 22. 


On July 5th, 1884, judgment was entered in the 
District Court, on the fin lines, in favor of appellant. 


+> 


‘RANSCRIPT PP. 22 AND 25. 
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On appeal to the Supreme Court of the Terri- 
tory, this judgment was affirmed, January 20, 18865, 
and an appeal prayed and allowed to this Court. 

TRANSCRIPT PP. 27 AND 28. 


ASSIGNMENT OF ERRORS. 


Ist. The Court below erred in affirming the 
judgement of the District Court. 

2nd. ‘The Court below erred in -affirming the 
conclusions of law found by the District Court. 

Ssrd. The Court below and the District Court 
erred, in not finding as conclusions from the facets. 

Ist. That the transaction between Phelan and 
Ferguson, and Russell and Co. was, as to appellant, 
an absolute sale, with a hen reserved to Russell and 
Co. | 

2nd. ‘That the title to the property mentioned 
in the complaint passed to appellant by the sale of 
Phelan and Ferguson. 

ord. ‘That appellant was entitled to judgment 
against appellee. 


BRIEF AND ARGUMENT. 


The conelusions of law found by the District 
Court and its judgment, and the judgment of the 
Court below are not sustained by the findings of fact. 

The contract under which the property was 
sold to Phelan and Ferguson, (Finding 4, page 18 of 
the Record) was a chattel mortgage, within the mean- 
ing of the statute of Idaho Territory, (Finding 7, 
page 20, of ‘Transcript, and above and Revised laws 
of Idaho, page 661.) — It was evidently the intention 
of that statute to prevent all secret liens upon per- 
sonal property, and it would be against the policy of 
that law, to permit the appellee to assert title to the 
property in controversy, after having delivered pos- 
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session to the purchasers; unless it complied with: its 
provisions in relation to the execution, and recording 
of the contract. It is true that the contract provides 
that the title, ownership, or possession of the property, 
shall not pass from appellee until the full payment of 
the notes; but that provision taken in connection with 
the other language ot the contract, Indicates that the 
| ion of the parties was to enable the appellee 
to enforce payments of the notes. 

The notes were not to be surrendered upon the 
return of the property, but were to remain the abso- 
lute property of the appellee, and bear a greater rate 
of interest after maturity. Iinding 4 above and 
Transcript page 18. 

No part of the money paid before the return of 
the property was to be. returned to tae purchasers. 


Finding 4 above, and ‘Transcript page 18. 
iC 


| 
Construing the whole contract and notes togeth- 
eT, they amount to a sale with a lien reserved to dp 
pellee. In Illinois, under a statute providing as 
follows: 

“No mortgage, trust deed, or other conveyance of 


personal property, having the efiect of a mortgage or 
lien upon such property, is valid as against the rights 
and interests of any third person, unless the possession 
thereof be delivered to, and remain with the grantee, 
or the instrument provide that the possession of the 
property may remain with the grantor, and the in- 
-strument be acknowledged and recorded.” (Revised 
Statutes of Illinois 1874, and Revised Statutes of 1880, 
ch. 95, sections 1 to 5,) the Supreme Court of that 
State have construed like contracts, holding them void 
as to third persons when hot reeorded. 

McCormick vs. Happen, 37 ILu., 447. 

KETCHUM Vs. Watson, 24 ILL., 591. 


7 


MurcuH vs. Wriaut, 46 1L1., 488. 
LUCAS vs. CAMPBELL, 88 ILL., 447. 


9] 

The Statute of Colorado Territory, in relation to 
chattel mortgages, was almost identical in language, 
with that of Illinois above set forth, Revised Statute 
of Colorado ‘Territory Page 102, and in like effect is 
the Statue of the state of Colorado now in foree. 
Genl. laws Colo. 1877 eh. 12 sects. 124, 133 and 
amended laws 1881, p. 40. Under these statutes the 
Cireuit Court of the Umited States for that state and 
the State Supreme Court have decided that contracts 
like those in controversy confer no‘right on the holders, 
as to third persons, unless acknowledged and recorded 
as provided in the Statute. : 

FRANK, ET. AL. VS. DENVER & R. G. Rw. 23. 
FEDERAL Rep. p. 123. 
GEORGE vs. Turts, 5 Coxo., p. 162. 

The Supreme Court of the United States have 
also given a construction to this class of contracts, In 
two cases; the first, arising under the Statute of Ilh- 
nois, and the second under the Statute of Missouri, 
relating to chattel mortgages. 

In the first case, Hervey et al vs. R. I. Locomo- 
tive Works 93, U. S. 664, the econtraet was in the 
form of a lease, with a provision that when the last 
installment of rent was paid, the property should be- 
come the property of the lessee. 

Mr. Justice Davis in rendering the opinion for 
the court, says: “The Courts of Illinois say that to 
suffer without notice to the world, the real ownership 
to be in one person, and the ostensible ownership in 
another, gives a false credit to the latter, and in this 
way works an injury to the third persons. Accord- 
ingly, the actual owner of personal property creating 
an interest in another, to whom it is delivered, if de- 
sirous of preserving a hen upon it, must comply with 
the provisions of the chattel mortgage act.” 

“Nor is the transaction changed by assuming 
the form ofa lease.” 


: 
? 
; 
" 
, 
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railway for hire as aforesaid, and not elsewhere, with- 
out the written consent of the party ot the first part. 


“The party of the first part has received from 
» party of the second part, three promissory not 

oe the party of the second part, LO the order ot i 
Western Construction Co., and endorsed by A. ©. 
Vandewater, President, F. A. Jones, John loggett, 
A. C. Vandewater, G. P. Lawrenee, John C. Noyes, 
and J. W. Morse, together with thirteen of the first- 
mortgage bonds of said railw: ay company, of 31,000 
each, as collaterals for said notes: two of said notes 
are dated Nov. 14, 1875, one payable at sixty days, 
and the other at four months, each for $1,919,20, 
payable, with interest.at the rate of ten per cent. per 
annum, after date, at the Mercantile Bank of St. Louis, 
Missouri: the other of said notes is dated Dac 1 15, 
18753, oe ams at four months, for $2,585, without in- 
terest, at the National Bank of Commerce, New York, 
which said three notes the said party of the first part 
is to hold as collateral security, and to collect the same 
al maturity, ana to hold the proceeds, when eolleeted, 
tor the safe custody, and return to the party of the 
first _ when demanded, of the said passenger, and 
mail, baggage, and express cars, delivered to the party 
of the ‘ce ~ for the term of tour months, for 
hire. as afore sald, the said Party ot the second part to 
have the right and privilege to purchase at any time, 
the said passenger, and mail, baggage, and express 
cars, Within the period of four pacers from aforesaid 
date, mo mn the payment to the part y of the first part 
In cas , th re sum of $6,555, 0, with dade at the rate 
of ten per cent. per annum from date of the agree- 
ment until the day of payment; but until such pay- 
— is made in full, the said party of the second part 
shall have no right, title, claim or interest, in and to 
the said passenger; and mail; baggage and express 


rcy 
=r 


Cars, except as to their use or hire, nor any rioht Or 
authority in any way to dispose of, hire, sell, mortgage 


ee 


pee nena 


SNe et ok Aigo 


a al ie) a RE dl iN 


¥ ’ : } j i 
| ears are. and shall 


remain, the Pro erty or the party ofr tne Hirst Part, CO 
i e 


sy yet ’ Sy = f+ 2 t »>e) F* ss | , ‘s) 
ie party or tue hrst part, and To ve re 


, ( 1, in —— — , lad 1 I my be 1+ 
the party of the rst part, when demanded, in aderauil 
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tne pavment OT the aroresalad SUI OF > ded. 40). 
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fhineg to the econtrary nereln Contained notwithstand- 


‘It is also agreed that should there be any default 
in the payment ot any One ot the above deseribed 
ree promissory notes, at the time and on the day 
hal they, Or either ot them. respectively become due 
and payable, and the party of the first part shall eleet 
tO tuke into their OWT) possession, the above described 


oot 
ee eee 


passenger and mail, baggage and express cars, deliv— 
ered as aforesaid, the several sums which may have 
been eolleeted ohn account ot the above deseribed 
promissory notes, are to be retained by the party ot 
the first part for their own use, and the passenger and 
the mail, baggage and express cars are to be sold by 
the party of the first. part, at public or private sale, 
and of the net amount realized from said sale, so much 
as should be needed tou make the amount remaining 
due and unpaid .on the above described promissory 
notes, with the interest that may have aceruec On the 
same, shall be retained by the said party of the first 
part, and the surplus, if any, shall be paid over to the 
sald ] arty Of the seeond part. 


I i 
‘ ‘ } ] ; , 4 > 4 ] 
na bine ud party or tne lirst part nerevy 
i e e 
- BP , : ~ : P - ? {* - ; : a} 4 . >. 
acvrees With t.ie sid Party O} the second part, Coat il 
al | 


| the said three promissory notes are paid on the 
| 
} i 


ee Sas So 4 : ieee : . 
day and at the time that thev severally beeome due 
and payable, acecordine to their terms. tenor and efteet, 


that upon payment ot all the said notes having been 


made without anv hinderance or delay whatever. the 


party of the first part will then relinquish their own- 


> es ape nee aon 
ersnip LO the said passeng el Cal and the mal. bagveage, 
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and express car, and will give to the party of the 
second part, a good and sufficient bill of sale, or con- 
veyance for the said cars, and will apply to the pay- 
ment of the same, the proceeds of the above described 
promissory notes, interest on notes overdue in any 
event, to belong to the party of the first part. 

‘And it is also agreed and understood that. if the 
said notes are paid according to their tenor and effect, 
the said party of the first part may retain the money 
paid upon said notes, and then the said cars shall be- 
long to, and be the property of the said party ot the 
second part, and the said party of the first part shall, 
on request, relinquish their ownership thereof, and 
make a bill of sale or conve yance of all their right, 
title and interest therein, to the said party of the 
second part. 

‘In witness whereof, the parties have hereto set 
their name and caused the seal of their respective cor- 
porations to be affixed. 


[sEAL.] ‘JACKSON AND SHARP CoMPANY. 
“Jos H. JAacKson. 
“THE KeEokuK AND Kansas City Ry. Co., 
by 8. H. Mervin, President. 
[seEAL.] “ALBERT Buarr, Secretary.” 

The cars were delivered to the Railway Campany 
and shipped to Missouri, to be used, and were used on 
its railway in that state. 

While so in use, and in the possession of the rail- 
way company, they were levied upon and sold as its 
property under an execution in favor of Heryford. 

sefore the sale, the Jackson & Sharp Company noti- 

fied Davis, the sheriff, that the cars belonged to it, 
and he notified Heryford of the claim, who gave an 
indemnifying bond. | 

The action was brought by Davis, upon the bond 
for the use of the Jackson & § Sharp Company. 
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The Statute of Missouri in relation to chattel 
mortgages, enacts that ““No mortgage or deed of trust 
of personal property, shall be valid against any other 
person than the parties thereto, unless the mortgaged 
Or trust property be delivered to, Or retained by Cae 
mortgagee, or CESTUI QUE TRUST, or unless the mort— 
gage or deed of trust be acknow ledged Or proved, and 
recorded in the county in which the mortgagor or 
grantor resides, in such manner as conveyances of 
land are, by law, directed to be acknowledged or 
proved and recorded. 

Mr. Justice Strong delivering the opinion of the 
eourt said: “The correct determination of this ease 
depen Is altogether upon the econstructicn to be elven 
to the contract between the Jackson & Sharp Com- 
pany and the Railroad Company, against which the 
defendants below recovered their judgment and ob- 
tained their execution. If that contraet was a mere 
lease of the cars to the Railroad Company, or if it was 
only a conditional sale, which did not pass the owner- 
ship until the condition should be performed, the 
property was not subject to levy and sale under exe- 
cution at the suit of the defendant against the com- 
pany. But, if on the other hand the title passed by 
the contract, and what was reserved by the Jackson 
& Sharp Company was a lien, or security for the 
payment of the price, or what is called sometimes a 
mortgage back to the vendors, the cars were subject 
to levy and sale, as the property of the Railroad 
Company.” 

teferrme to the Statute of Missouri cited above, 
the court says: “The plain purpose of this statute 
was to render secret liens upon personal property in- 
effectual, as against purchasers or creditors.” 

The property in this case was in possession of 
the Railroad Company when the levy was made, and 
the contract under which the company held was not 
recorded.”’ | 


[15] 


“What then, is the true construction of the con- 
tract?” The answer to this question is not to be 
found in any name which the parties may have given 
to the instrument, and not aloam in any particular 
provisions it contains, disconnected from all others, 
but, in the ruling intention of the parties, gathered 
from all the language they have used.” “It is the 
legal effect of the whole whieh is sought for.” The 
form of the instrument is of little account. 

After referring to the provisions of the contract, 
the court hold that it was not a letting or bailment 
for hire, and that it was not a conditional sale, but 
that it was in effect a chattel mortgage, and to be 
effectual against creditors or purchasers from the 
Railroad Company should have been recorded. 

The case at bar falls fully within the reasoning 
of the Court in the foregoing case. The form of the 
contract cannot vary its effect. 

‘The property being sold in Idaho, and remain- 
ing there until sold to appellant, (Findings 1, 2 and 5 
above, and Transcript pp. 17, 18 and 19,) its transfer 
is regulated by the laws of that Territory, notwith- 
standing the respondent was a resident of, and the 
contract appears to have been made in another juris- 
diction. 


GREEN vs. Van Buskirk, 5 WALL, 307. 
SAME vs. SAME, 7 WALL, 139. 
HERVEY ET AL vs. R. 1. LocomottrvE Works, 


93 vu. s. 664. 


The contract of sale was not proved or recorded 
in comphance with the law of Idaho, (Findings 5, 7 
and 8 above, and ‘Transcript pp. 19,20and 21.) The 
purchasers being in possession of the property on 
December 22d, 1882, and then selling it to appellant, 
he acquired a valid title against appellee. 
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While it is true that appellant, at the time he 
purchased the property had notice that it was not 
pa ud f for, and that respon lent claimed title toit. (See 
Findings 5 above, and Transcript page 19,) these 
facts do Not ¢ {fe Ci hi s tit! COT render it invalid. 
Unrecorded mortgages being void against persons 
other than the parties LO them, (See Section Z. of 
Idaho Sietain. in Finding 7 above, and ‘Transcript 
page 20,) such mortgages have no validity against 
subsequent purchasers an] mortgagees, although they 
have actual notice of the prior mortgage. 


Jones on Chattel i See, 514. 
Bineham vs. Jordan, Ist Allen, 375. 
Travis vs. Bishop, 13 Met. 504. 
Gassner vs. Patterson, 23, Cal. 
Donaldson vs. Johnson, 2 Chand (Wis.) 160. 

Garland vs. Plummer, 72 Me. 397. 

Wilson vs. Milligan, 75 Mo. 41 

Kennedy vs, Shaw, et al., 38 Ind. 474. _ 
Matlock vs. Straughn, 21 Ind. 128. 

Sage vs. browning, 51 uM 

Krank vs. Miner, 50 at 

Dowell vs. Stewa) es O98 


Lemen vs. Robinson, 59 II]. 115. 


+) ¢ ye) 


As against appellee, the law must be construed 
strictly, and it must show .a substantial comphance 
with all or its provisions, before it can elaim title as 
against appellant. 

Gasner vs. Patterson, 23 Cal. 299. 
Crane vs. Chandler, 5 Colo. 21. 

The consideration paid by appellant, was a valu- 
able one, to-wit: The surrender of a part of his debt 
against Phelan & erguson, and sufficient to vest the 
title to the property in him, as against appellee. 


* 


[17] 
Bingham vs. Jordan, et. al., 1 Allen, 374. 


Lockwood vs. Selvin, et. al. 26 Ind. 124. 


+) 


Gasner vs. Patterson, 23 Cal. 299. 
Babeoek vs. Jordon, 24 Ind. 14. 
Frey vs. Clifford, 44 Cal. 335. 


It may be contended that taking the property 
for an antecedent debt, with notice of the contract, 
and claim of appellee makes appellant a purchaser, 
“in bad faith;” and his. purchase fraudulent as to re- 
spondent. If this position is assumed it is sufficient 
to say, that no fraud, either on the part of Phelan & 
Ferguson, or appellant, is shown or found. 


The fact of notice of appellee’s claim and con- 
tract, would not make appellant a fraudulent pur- 
chaser, for as we have seen, the contract was void as 
to him. | 


Sect on 3, page 661, Idaho Laws. 
Also, Finding 7, 23 above, and ‘Transcript 
pp. 20 and 21. 


This case and cases arising under Chattel Mort- 
gage Acts, similar to the Idaho act, are not governed 
by the provisions of law relating to fraudulent con- 
veyances, but are to be constructed solely with refer- 
ence to the provisions of the Chattel Mortgage Act. 

Ggasner vs. Patterson, 23 Cal. 299. 
Bingham vs. Jordon, | Allen, 363. 
And Indiana eases cited above. 
Under the authorities above cited, the facts tound 
are not sufficient to constitute a cause of action 
< rr > © a re 
against appellant. ‘The foregoing is respectfully sub- 
mitted, and we ask that the conelusions of law be set 
aside, and the judgment reversed, with directions to 
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the Supreme Court of Utah, to reverse the judg- 
ment of the District Court, and direct such District 
Court to enter judgment upon findings, of fact, for 
the defendant. 

JAMES N. KIMBALL 

AND 
ABBOT hk. HEYWOOD, 
Attorneys tor A] pellant. 


PaRLEY L. WILLIAMs, 
Of Counsel tor Appellant. 
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APPELLEE'S BRIEF 


On the 2nd dav of October. A. D. 1882. the appellee, at Salt Lake 


Citv, Utah, contracted with Phelan & Ferguson, for the sale of the prop- 
erty described in the complaint. Notes were given by Phelan & Fergu- 
son representing nearly the whole price, and each note contained the 
contract respecting the property. The note set out in the finding of fact 
numbered ‘ 4,” transcript pages |S and 39, contains the econtraet ex- 
The property was then in Idaho, (finding 1,) and 


é 


pressed in each note. 
remained in Idaho until after the alleged conversion.—Finding 5. 

[n December, 1882, the appellant took the property from Phelan 
& Ferguson, in part payment of a past due d 
appellee’s claim. — Finding 5. 

It is found as a fact that Phelan & Ferguson and the appellee in- 
tended a conditional sale. — Finding 9. 

The first finding of law made by the trial court, covers the ground 


of contention between the parties, and is as follows: 


“The transaction between Phelan & Ferguson and Russell & Co., 


was a conditional or executoryv sale. and not an absolute sale with a len 


ae 4 _ . 
ebt. and with notice of 
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reserved, and that the title did not pass to Phelan & Ferguson or from 
them to the de fendant. 
The ) 1] " . yan? s fj a ee 4 a» 
¢ ppeiial nt controverts the finding, and contends: 
{ ‘ae j : “ye a 4 , s re 
a [hat the transaction amounted to a sale with a reservation of 
1: 
cl LI1Cll 
ZL that being an executed sale, the transaction 1s coverned by the 
ee eee See ke ie pe ee . ya : 
chattel mortgage law of Idaho, and that the lien is void as to appellant, 
though he purchased with notice and without advancing any new con- ‘ 


fF answer to these propositions we contend: 
i 


T 

; 

| 
rey} ran P , rnitar } 7 . 
rine transaction Was not mnt nded to oe and was not a present sale. 


rr}. : ciewen st Ae} * +] , " 
his proposition Is the basis of the whole eontroversy and involves 


t110n of the agreement contained 1n each note, 


That a sale of personal property by which the title is not to pass 


panned 
se 
~ 
j 
purely 
~ 


until full payment, Is a vali | condition. and binding on the conditional 


vendee and his creditors and vendees, has been held in nearly every State 
and Territory in which the subject has been considered. 
Call vs Seymour, 40 Ohio St., 670. 
Brown vs. Haynes, 52 Me., 578 
Rogers vs, Whitehouse, 7] Me. 
Kimball vs. Jackson, 42 N. H.. 242. 
Fisk vs. Ewen, 46 N. H., 173. 
Armington vs. Houston, 38 gga 148, 
Cogeill VS. H. WV N. H. Ry. ae > Gray 545 
Burbank vs. Crocker, 7 a 158. 
Goodell VS lk airbrot! ner, 1? I. ® Lod. 
Cragin vs. Coe, 29 Conn., 51. 
Hughes vs. Kelley, 40 Conn., 148. 
srown vs. Kiteh, 4 sO. a5 2. 
Hime vs. Roberts, 48 Sie 267. 
Ballard vs. — ee ae 
Austin vs. Dye, 46 N. Y., 500 
Cole vs. Mann, 62 N. ee 
LV: rmilee VS, Catherwood. 30 Mo.. 479. 
Griffin vs. Pugh, 44 Mo, 326. 
Rideveway vs. Kennedy, 92. Mo.. 
lall vs. Draper, 20 Kansas, 137. 


Cole vs. Berry, 13 Vroom, (N. J.) 308. 
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that the vendor permitted the vendee to have a qualified possession in the 
meantime, and the fact that the qualified possession was given, and the 
property became subject to depreciation by the use and misuse of the 
vendees, made it necessary to protect the vendor against this depreciation. 

The judgment in this case shows the necessity of protection against 
such damages to the property, for the value of the property is found to 
be about half of the amount due on the notes. Without this agreement 
by the vendees to pay for depreciation, the vendor would have no remedy 
in case he should take back the property. 


~ 


Hine vs. Roberts, 48 Conn., 257. 


The agreement, that the purchase price should be fully paid, was not 
a waiver of the conditions as to when the title should pass, but was made 
to secure the vendor the estimated value in money and in the property in 
case the property depreciated. The clause for a sale of the property, in 
the connection in which it stands and construed with other provisions, 1s 
only a means of ascertaining the value of the property to show how much 
it had depreciated and to ascertain the balance which Phelan & Ferguson 
agreed to pay In case the value of the property when taken back was not 
equal to the balance of the purchase price. In the absence of a provision 
{o ascertain the value, the value of the property taken back, in case of a 
suit for the balance of the purchase price under the agreement to pay it 
as damages and rental, would have to be proved, but here it was agreed it 
might be ascertained in advance by a sale, to which the parties would be 
bound in the absence of fraud or negligence on the part of the seller. 
The whole contract must be construed together, and as this is the fair in- 
terpretation of the provision for sale, it is not a waiver of the condition 
as to title. This is expressly held, on a contract in most respects like 


this, in : 
Call vs. Seymour, 40 Ohio St., 670. 


In Bean vs. Edge, 84 N. Y. 510. Notes were taken for the value 
of the property on a transaction called a lease, and with a provision for a 
sale of the property and application of the proceeds in case of default, 
ind it was held the title did not pass. 

There is, however, in the agreement in question, a clause not ‘in the 
agreement in Call vs. Seymour, supra., and which makes the construction 
in this ease much clearer. In case the vendor retook the property, it was 
authorized, without sale, to endorse the true value of the property on the 


notes, and if any balance should remain either after a sale or such e1:- 


dorsement, Phelan & Ferguson agreed to pay it “as damages and rental 


for said machinery.” It may be said that a sale, under a power is an ap- 
propriate way to pass the title of another, but it is equally appropriate for 
the purpose of ascertaining only the value of the property, and may be re- 
sorted to by any. vendor after a tender of the property, andas a means of 
ascertaining his damages for a breach of the contract to purchase. But in 
regard to the endorsement ot the value, ho such contention would seem 
tenable. The plaintiff does not agree to buy back the property and 
Phelan & Ferguson do wot agree to sell it, and no negotiation is provided 
for looking toa resale. The property Is regarded as belonging tO the 
plaintiff, and it Is authorized to fix the valuation as a means of ascertain- 
Ing the damages and rental, And this right is an alternate of the right of 
sale, and both are for the same purpose. As there was no lease the word 
“rental” was used in the sense of “use,” and it would be ineonsistertt for 
Phelan & Ferguson to agree to pay for the damages to, and for the use of 
their own property, which they held by an actual sale, but understanding 
it was a conditional sale and the property remained that of the appellee the 
provision is entirely consistent with all the terms of the agreement. The 
plaintiff, under this contract, could probably have pursued either of two 
courses; collected the price, leaving the property in the hands of Phelan 
& Ferguson, the title not passing until payment, or it could retake the 
property, treat the condition of the sale as broken and fix the dumages by 
sale, or endorsement of the value, 

In either event, the conditional vendee acquired no title. While we 
think the contraet is not ambiguous in the main condition, if such 
ambiguity exists in its terms, the intention of the parties is found asa 
fact, (9th finding of facts), and as the appellant purchased with notice, 
(Sth finding of facts) it was his duty to ascertain the true meaning of the 
ugreement, 

Cases fron [}linois are cited, holding, in effect, such sales are within 
the statute of frauds in that state. These decisions are against the whole 
current of authority. Probably every State and Territory whose deci- 
have in substance the same statute of frauds,and numerous 
cases answer the objections. In Ballard vs. Burgess, (40 N. Y. 314) 
is said that conditional sales have no tendency to defraud, more than a 
mere bailment, and as the conditional vendee has only the possession, ‘a 
purchaser, even In goo d faith, cannot rely on that. So far as the statute 
lant here bas no standing in view of the 
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In one of the Illinois eases cited, it is also said 
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6 
of the holding that conditional sales, as to creditors and purchasers with- 
out notice, stand on the same basis as absolute sales, in which we think 
the decisions of that State stand nearly alone. 

[t is also claimed that this Court, in two decisions, has construed like 
contracts to be absolute sales,and Hervey etal vs. R. I. Locomotive Works 
(93 U.S. 664) and Heyford vs. D wis (102 U. S. 235) are cited. 


The first of these cases came up from Illinois, and as there was no 
federal question involved, the Court followed the Illinois eases. Counsel 
for appellant admitted the case was subject to the laws of Illinois, the 
Court so treated it and cited only Illinois decisions. ‘This case is referred 
to in Fosdich vs. Schall, (99 U.S. p. 235-250) and it is shown to have 
been made in conformity to the Illinois decisions. In Murch vs. Wright 
(46th Ll. 488) it was held that an agreement purporting to bea lease, and 

by which the pretended rental equalled the value of the property, and in 
consideration of the payment of which the title was to be given, was not 
a lease, but a sale, and in Harvey vs. R. I. Locomotive Works, the agree- 
ment was of the same nature. 

In Heyford vs. Davis (102 U.S, 235) this Court does not decide 
that conditional sales are not valid either against creditors of, or pur- 
chasers from the conditional vendec, or that such sales are within Chattel 
Mortgage Acts, unless expressly named in the Acts. 

On the contrary the opening clause of the opinion (p. 943) shows the 
question which was considered, and it was held the contract made an 
absolute sale with a lien reserved, and hence was within the Chattel Mort- 
gage Act of Missouri; but the opinion expressly says that if it was a 
conditional sale, the property was not subject to levy. 


It is to be noticed 
this decision does not follow the I]linois eases, which seem to hold that a 


conditional sale, with possession given, stands on the same basis as to 
creditors as an absolute sale, but on the contrary recognizes the validity 
of conditional sales. The decision is therefore authority that the contract 
in that case was not a conditional sale, and necessarily leaves to construc- 
tion the effect of contracts differing in their nature and terms. 

The contract in that case purported to be a lease. It was not 2 
lease, for the rental was the whole price of the property, and the pavment 
collaterally secured. As the contract did not truly state the intent of the 
parties, the Court was at liberty to reject what they did say and put a 
construction to the contract such as its whole terms required, unaided by 
a true expression of the parties as to their meaning. — It 


is true the con- 
tract said the lessee should have no interest except as lessee for hire, and 


that the property should remain that of the lessor until full payment, 


i 


but as they had declared the instrument a lease, this was only stating the 
legal incident of such a relation, and showed no intent to declare their 
rights independent of that falsely assumed relation. In that case the pro- 
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F ; gage act. In some States (Wisconsin, Minnesota and perhaps others), 
é t} a chattel mortgage act existed, and conditional sales were held good, and 
, special acts were passed requiring the recording of such contracts for sale. 
P| These conditional contracts have been for many years in general use 
Ee among business men, and in places where no chattel mortgage law existed, 
| and large dealings have been made in reliance on them. In many parts 
of the mountain country where counties are as large as States, a chattel 
mortgage law is only an incumbrance tg trade and not adequate to meet 
the wants of dealers, and as conditionsales can only extend to the pur- 
chase price of property, a claim always favored, no detriment can arise 
from giving them a favorable construction ‘to carry out the intent of the 
parties. 
CHAS. W. BENNETT, ) 
Atty. for Appellee. 
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(2 STATE OF KANSAS, County of ——: 

I, N. 8. Goss, being duly sworn, = and say that [ am land 
acting commissioner and the land agent of the Missouri, Kansas & 
Texas Railway Company, sop 3 Union Pacifie railway, South- 
ern Branch; and I, John W. Scott, being duly sworn, depose and 
say that I am iand commissioner : ea he land agent of the Leaven- 
worth, Lawrence & Galveston Railroad ¢ ompany ; that the lorego- 
ing list of lands which we hereby jointly selected is a correct list of 
a portion of the public lands claimed by the said Missouri, Kansas 
& Texas Railway Company and the said Leavenworth, Lawrence & 
Galveston Railroad Company as inuring to them to aid in the con- 
struction of the railroads from Fort Riley, Kansas, to Fort Smith, 
Arkansas, and from the city of Leavenworth by way of the city of 
Lawrence to the southern line of the State in the direction of Gal- 
veston Bay, Texas, for which a grant of land was made by the acts 
of Congress approved 5d March, 1865, and 26th July, 1866; that 
said lands are vacant, unappropriated, and are not interdicted min- 
eral, nor reserved land, and are of the character contemplated by 
the grant, being within the limits of twenty miles of each side of 
the lines of the routes, for a continuous distance of twenty-three miles 
of the Missouri, Kansas & Texas railway, and of twenty-two miles 
of the Leavenworth, Lawrence & Galveston railroad, being for that 
portion of each road starting from the north line of N. W. quarter 
of section five, township twenty-three south, of range sixteen (16) 
east, as to the Missouri, Kans: is & Texas ra ilway, and from the north 
lineof northwest quarter of section six, township t wenty-three south, 
of range nineteen east, as to the Leavenworth, Lawrence & 
Galveston railroad, and ending as to the first-named road at 
the south line of lot one of section twenty-nine, township 
twenty-six south, of range cighteen east, and as to the last-named 
road, at the south line of lot three, of section twenty-seven, town- 
ship twenty-six south, of range eighteen east, the said lands being 
in the indemnity limits of both said railroads, and the same are 
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lndemn ity. | 
INDEPENDENCE, I. ANSAS. 
ister’s letter, September 4, 1872, transmitting 


t or ae ' 

Received, with regis 
returns for August. 772. (Sup ad certification.) 

Vii ee IK +9} eS | oe Leavent rt] : iia tell ¢ Calves 

j lissourl. ValiSas ®@ i@xas,alia Cavenwortn, JAW TENCE WY raLlVeS- 


- . . . P . . } . . z 

ton R. Rds, conflicting indemnity limits. 
) } 
| osted 


SPOFFORD. 


DEPARTMENT OF THE INTERIOR. 
GENERAL LAND OFFICE, 
W ASHINGTON., 1). Ra. January ve LSS4. 


I, N. C. MeFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of a list of lands, with the re- 
linquishment of the Leavenworth, Lawrence and Galveston Railroad 
Company, dated Decem ber LSth, 1872, attached Is a true and literal 
exemiplification of the original list and relinquishment now on file 


—_ 
< 


in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[SEAL. | N. C. McFARLAND, 


Commissioner of General Land Office. 
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No. 
of Acres. 
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Part of Sec. Sec. Town. Range. 
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84 For the purpose of partition, the Leavenworth, Lawrence 


and Galveston R. R. Company, by the hand of its president 
and over the seal of the company, hereby relinquish all their right, 
title, and interest in and to the afore-described lands (embraced in 
Independence joint indemnity list No. 3) to the Missouri, Kansas & 
Texas Railway Company, their successors and assigns, and request 
that patents therefor may issue to said Missouri, Kansas & Texas 
Railway Company. 

In witness whereof the Leavenworth, Lawrence & Galveston R. R. 
Co. have as aforesaid signed and sealed, at Chicago, *n the State of 
Illinois, this thirteenth day of December, A. D. 1872. 

[ SEAL. | J. M. WALKER, President. 


Endorsed: No. 4118. Filed Dec. 20, 1884. <A.8S. Thomas, clerk. 
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85 Complainant’s Proof No. 9, Exhibit “A.” 
Defendant's Proof No. 2, Exhibit “ 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WASHINGTON, D. C., January 17, 1884. 

I, N. C. MeFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of the assignment made March 
19, 1866, by the Atchison, Topeka and Santa Fe R. R.C ompany to 
the Union Pacific Railway Company, Southern Branch (now known 
as the M., K. and T. R’y Co.), of the former’s land grant, under the’ 
act of March 3, 1863, for the Neosho Valley Braneh ,is atrue and 
literal nines Say of the certified copy of the original on file in 
this office. 

In testimony whereof [ have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[ SEAL. | N. C. McFARLAND, 
Commissioner of General Land Office. 


86 Assignment by AF. . FL RUd Co. to U. P. Ry Co., South- 
ern oh Bh 


This indenture, made this 19th day of March, A. D. 1866, by and_ 
between the Atchison, Topeka & Santa Fé Railroad Company, party 
of the first part, and the Union Pacific Railway Company, Southern 
Branch, party of the second part, both corporations created and or- 
ganized under and by virtue of the laws of the State of Kansas: 

Witnesseth: That whereas by act of Congress entitled “An act for 
a grant of Jands to the State of Kansas in alternate sections to aid in 
the construction of certain railroads and telegraphs in said State,” 
approved March 3, 1865, lands were granted to said State in aid of 
the construction (among other roads and branches) of a railroad 
from where the main line of road of the party of the first part 
crosses the Neosho river, down said river to where the Leavenworth, 
Lawrence & Fort Gibson railroad enters said Neosho Valley; and 
whereas by the act of Congress entitled “An act making an addi- 
tional grant of land to the State of Kansas to aid in the construc- 
tion of railroad and telegraph lines,” approved July the 1st, 1864, 
an additional grant of lands was made to the State of Kansas to aid 
the construction of a railroad on telegraph line from Emporia via 
Council Grove to a point near Fort Riley on the branch Union 
Pacific railroad in said State; na whereas the Legislature of the 
State of Kansas, by its act entitled “An act to accept a grant of lands 


made to the State of Kansas by the Congress of the U nited States 


to aid in the construction of certain railroads and telegraphs in said 
State, and tu apply the same in the construction of such railroads 
and telegraphs,’ approved February 9th, 1864, did accept the grant 
of lands so made by Congress; and whereas the Legislature of said 
State by said act did agree to grant, bargain, and sell to the party of 
the first part hereto, in “consideration (among other things) that said 
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party of the first part should construct a railway from a point on 
the Union Pacific railroad, Eastern Division, at or near Fort Riley, 
down the Neosho river to the point where the Leavenworth, Law- 
rence and Fort Gibson railroad enters the said Neosho Valley, 
said road to be constructed as in said act of the Legislature 

ana the above recited acts of Congress specifically provided ; 
87 and did agree, on the completion of sections of said road as 

therein provided, to convey bv patent to the party of the first 
part hereto all the lands granted as aforesaid by Congress, and ap- 
plicable to the construction of the road last above mentioned; and 
whereas the party of the first part did, within six months after the 
passage of the above-recited act of the Legislature of the State of 
Kansas, file their acceptance of the provisions of the above-recited 
act, and did thereby covenant and agree with the State of Kansas 
(among other things) covenant that they would construct the road 
herein indicated, and do and perform all and singular the condi- 
tions and requirements in said acts of said Legislature and of Con- 
gress Contained ; and whereas the party of the second part has since 
that time become a body corporate and _ politic, created and organ- 
ized for the purpose of constructing a railroad from a point on the 
Union Pacific railroad, Eastern Division, on or near Fort Riley, to 
the southern boundary of the State of Kansas, by way of the Neo- 
sho Valley, and on the route of road conte mplated in said acts of 
Congress and said Legislature; and whereas the Legislature of the 
State of Kansas has made to the said party of the second part a large 
appropriation to aid in the construction of the line of road last above 
mentioned; and whereas the great length of the main line of road 
of the party of the first part must delay the speedy construction of 
the road in the vally of the Neosho river; and whereas the. public 
good requires that there should be no conflict of rights in the con- 
cancion of the road in said valley: Therefore, for and in con- 
sideration of one dollar to them in hand paid, the receipt whereof 
is hereby acknowledged, and in further consideration of the 

premises, covenants, undertakings, and agreements of the 
88 party of the second part hereinafter cont: siaewe and set forth, 

to be by said party kept, performed, and obse rved, the party 
of the first part hath bargained, sold, and assigned, and by these 
Sora s doth bargain, sell, and assign and transfer, set and deliver 
over, to the party of the second part, their re presentatives and assigns, 
al] ihc rights, titles, and interests, franchises, authority, privilege S, 
immunities, and liabilities held, acquired, possessed, and enjoyed for 
constructing, maintaining, operating, and enjoying a railroad from 
the Union Pacific railroad, Eastern Division, from a pointat or near 
Fort Riley down the Neosho Valley to where the Leavenworth, Law- 
rence and Fort Gibson railroad may enter the Neosho Valley, which 
rights, titles, interests, franchises, authorities, immunities, and liber- 
ties accrued to and became vested in the parties of the first part by 
virtue of its acceptance of the provisions of the act of the Legislature 
of the State of Kansas above recited, and its promise, covenant, un- 
dertaking, and agreement to do and perform all and singular the 
requirements and conditions of said act of said Legislature and 
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the acts of Congress hereinbefore recited and referred to; and in 
compliance by the party of the second part with the terms, re- 
quirements, and conditions of the above-recited acts the party of 
the first part authorize and empower. the party of the ecu part to- 
receive, hold, and enjoy any lands, property, or e flee ‘ts applicable to 
the construction of a railroad between the points aforesaid as fully 
and completely as the party of the first part might have held a: 
enjoyed such lands, property, and effects had this assignment or 
transfer never been made. 
In consideration of the premises, and the further considera- 
89 tion of one dollar to them in hand paid, the receipt whereof 
is hereby acknowledged, the party of the second part, their 
legal representatives and assigns, further agree, covenant, and 
promise with and to the party of the first part, their successors, legal rep- 
-resentatives, and assigns, that they will and faithfully do and perform 
all and singular the duties, obligations, and requirements imposed 
upon said party of the first part, and assumed and underté aken by 
said party under the several acts of Congress and of the State of 
ICansas heretofore cited and hereby referred to as more fully setting 
forth the obligations and liabilities hereby assumed, and that they 
will construct, maintain, and operate a railroad and telegraph from 
a point on the Union Pacific Railroad, Eastern Division, at or near 
Fort Riley down the Neosho River Valley to where the Leavenworth, 
Lawrence and Fort Gibson railroad may enter said valley, within 
the time required and on the terms and conditions prescribed in 
said acts; and the party of the second part further agree, covenant, 
and promise the party of the first part that they will protect and 
hold free from harm or loss in property or estate the party of the 
first part against all forfeitures or penalties incurred or adjudged 
against si aid last-named party in consequence of any default or fail- 
ure made or permitted after the date hereof in the construction, 
maintenance, or operation of said road or telegraph embraced in this 
agreement; and the said party of the second part further agree that 
they will repay any and all moneys necessarily expended up to the 
date of these presents for engineer’s survey, plat, and profiles by the 
party of the first part upon the above-ni amed line of railroad on the 
delivery to them of said engineer’s maps, plats, and profiles upon 
which such expenditures were made. 
90 In testimony whereof the parties hereunto have subscribed 
their names and affixed their seals by order of the respective 
board of directors. | 
On behalf of the Atchison, Topeka & Santa Fé Railroad Com- 
pany— 


SAMUEL C. POMEROY, President. [ “I 


WILLIS GAYLORD, Secretary. [| SEAL. 

In behalf — the Union Pacific railway, Southern Branch— 
R. McBRATNEY, [1 s. 
N. S. GOSS, iL. 8. 


Agents and Attorneys. 
(The latter company has no seal.) 


7—1147 
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[, hk. A. Barker, secretary of State, do hereby certify that the fore- 


. 


going is a true and correct copy of the original on file in this office. 


In testimony whereof I have subscribed my name and affixed 
the great seal of the State this*15th day of January, A. D. 1867. 
| SEAL. | R. A. BARKER, 
Secretary of State. 


Act of Legislature Ratifying Assignment. 
Chapter CIl.—Railroads. 
> 30] ‘ : “2 ¢ ras > POE as an sili P : 
Resolution ratifying the transfer of certain railroad lands. 


Resolved by the legislature of the State of Kansas— 

That the transfer and assignment of the Atchison, Topeka 
9] & Santa Fé Railroad Company, made and executed on the 
19th day of March, A. D. 1866, to the Union Pacific Railway 
Company, Southern Branc h, of all the rights, title, interest, authority, 
privileges, immunities, and liberties held, acquired, possessed, and 
enjoyed for constructing, maintaining, operating, and enjoying a 
railroad from a point on the Union Pacific railroad, Eastern 
Division, at or near Fort Riley down the Neosho Valley to where 
the Leavenworth, Lawrence & Fort Gibson railroad may intersect 
the Neosho Valley, be, and the same is hereby, ratified and confirmed: 
Provided, The term franchise, as used in the said transfer and 
assignment, shall not be construed to impair in any way the 

charter of said Atchison, Topeka & Santa Fé Railroad Company. 
Approved, February 26, 1867. 
Ss. J. CRAWFORD, Governor. 


92 | (4—207.) 
Complainant’s Proof No. 10, Exhibit “A.” 
Defendant’s Proof No.9, Exhibit“ B.” 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
W ASHINGTON, D. C., June 21st, 1884. 

I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of a map showing the line of 
the road of the Missouri, Kansas and Texas Railroad Company from 
Junction City to the southern boundary of the State of Kansas, with 
the affidavits attached, also the letter of the Secretary ol] f the Jn- 
terior, dated July 25th, 1870, transmitting the same, are true and 
literal exemplifications of the originals on file in this office. 


In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washing- 
ton, on the day and year above written. 

[Seal United States General Land Office. ] 


N. C. McFARLAND, 
Commissioner of General Land Office. 
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92a DEPARTMENT OF THE INTERIOR, 
WASHINGTON, D. C., July 25th, 1870. 


Sir: I transmit herewith for filing a map showing the completed 
portion of the line of the road of the Missouri, Kansas and Texas 
Railroad Company from Junction City to the southern boundary of 
the State of Kansas, attached to whieh is a certificate of the Gover- 
ernor of said State’ that that portion of the said road had been con- 
structed and equipped as required by the acts of Congress granting 
lands to aid in its construction. 

Very respectfully, your ob’t servant, 
J. D. COX, Secretary. 

The Com’r of the General Land Office. 


925 STATE OF KANSAS, | fia 
County of Davis, f° 


QO. B. Gunn, of Junction City, in said county and State, being duly 
sworn, deposeth and says that he is the chief engineer of the Union 
Pacific Railway Company, Southern Branch, now known as the Mis- 
sourl, Kansas & Texas Railw ay Co.,and has been such engineer since 
Nov. 1 1869; that the line on this map, commencing at Junction 
City, at or near the centre of section twelve (12), in township twelve 
(12) south, of range five (5) east,.and terminating at the southern 
line of the State of Kansas, at a point three thousand five hundred 
and ten (3,510) feet east of the twenty-seventh (27th) mile post or 
mound and one thousand seven hundred and eighty-four (1,784) feet 
west of the twenty-sixth (26th) mile post or mound on said southern 
line of the State of unane shows the line of the route of said road 
in connection with the lines of the public surveys; that the road 
between those points has been completed and equipped as required 


by law. 
O. B. GUNN, 
Ch lef Engineer. 


Sworn and subscribed this 9th day of July, 1870, before me— 


[ SEAL. | THOMAS HOOKEY, 
| Notary Public. 


92¢ It is hereby certified that O. B. Gunn is the chief engineer 

of the Union Pacific Railway Company, Southern Branch, now 
known as the Missouri, Kansas & Texas Railway Co., and th: at the 
location of the road as represented on this map is correct and ap- 
proved by the company, and also that the said portion of the said 
road has been completed and equipped in all respects as required by i 
law. | 


LEVI PARSONS, President. 


Attest: H. B. HENSON, Secretary. 
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HX ECUTIVE OFFICE, 
TopeKA, KANSAS, Julu 13, 1870. 

I, James M. Harvey, Governor of the State of Kansas, do hereby 
certify that this map and profile of the Union Pacific Railway Com- 
pany, Southern Branch, now known as the Missourl, Kansas & Texas 
Railway Co., has been filed in my office by the said railway com- 
pany, and shows that portion of the said railroad commencing at 

Junction City, at or near the centre of section 12, town. 12 
92d south, range 5 east, and ending — southern line of the State 
of Kar ee at a — thousand five hundred and ten (3,510) feet 


east of the 2 mile post, and one thousand seven hundred and 
eighty-four (1, 78) feet west of the twenty-sixth (26th) mile post on 


Sald sou ithern line of the State of Kansas, which has been completed 
mee equipped as neonited by the acts of Congress granting lands to 
the State and to the said railro: uct company, approved March 3d, 
1863, July Ist, 1864, and July 26th, 1866, and the act of the Legis- 


lative Assembly of the State of Kansas approved Fe a 9th, 1864, 
entitled “An act -to accept a grant of lands made to theState of Kan- 


sas by the Congress of the United States to aid in the aoueies 
of certain railroads and telegraphs in said State, and to apply the 
same to consiruction of such roads and telegraphs.” 


In testimony whereof I have hereunto set my hand and caused 
to be affixed the great sei al of the State. | 
Done at Topeka this thirteenth day of July, 1870. 


[SEAL.] JAMES M. HARVEY, Governor. 
Attest: THOMAS MOONLIGHT, 


MeEcre tary O} State. 


(Here follows diagram marked p. 92.) 
3 Complainant's Proof No. 11, Exhibit “A.” 


Defendants Proof No. 12, Exhibit “B.” 


DEPARTMENT ‘OF THE INTERIOR, 
GENERAL L ~Saiaecinighog. 
WASHINGTON, D. C., January 17, 1884. 


I, N. C. McFarland, Commissioner of the Gene ral Land Office, do 
hereby certify that the annexed abstract copy of — list, No. 
8, of lands approve d April 10, 1878, and cert! fied to the State of 
Kansas, April 12, 1873, for the benefit of na Missouri, Kansas and 
Texas Railway ( Sanaa inder the act of Congress approved March 
od, 1863, is a true and ietoral exem lication of that portion cf the 
original approved list to which it relates on file in this office. 


[In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. | 

[ SEAL. | N. C. McFARLAND, 
Commissioner of General Land Office. 
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94 List of Lands and Certificate of Commissioner of General Land 
Office. 
Missouri, Kansas and Texas railroad—Kansas. 

List of lands in the district of lands subject to sale at Topeka and 
Independence, within the twenty-mile limits, granted to the State 
of Kansas by the act of Congress approved the 5d of March, 1868, 
entitled “An act for a grant of lands to the State of Kansas in alter- 
nate sections to aid in the construction of certain railroads and tele- 
graphs in said State,” designated by odd numbers for ten sections 
in width on each side of said railroad, whicn the United States had 
not sold or to which the right of pre-emption or homestead had not 
attached. 


95 South of Base Line and East of 6th Principal Meridian, Kansas, 
Missouri, Kansas & Texas Railroad List. 


20-mile limits. ‘Topeka district. 


Independence District. Twenty-mile limits. 
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Parts of Section. Sec. T’wn. R’ge. Acres. 
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Ee ROR ALOE LTS SEN MENTE OENENRNTSRUTE 
Eeenendonce: Gistrict . on. oc. eo i 


ERR Frames steers ed ae aca oie ta ali - iat do naiaee in 
105 DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, Apri 7, 1873. 
I, Willis Dri oe Commissioner of the General Land Office, 


do hereby certify that the foregoing, on pages one to seven, inclu- 
Oh 1 a dae eal oes list of f the tracts of land within the twenty- 
mile limits granted to the State of Kansas by the act of Congress 


t 
approved March 3, 1863, entitled “An act for a grant of lands to 
the State of Kansas in alternate sections to aid in the construction 
of certain reilroads and telegraphs in said State,” being the vacant 
“ and unappropriated Jands in the alternate sections, designated by 
odd numbers, for ten sections in width on e ich side of the Missouri, 
Kansas and Texas Railroad in Kansas. 
And it is further shown by letter of the Secretary of the Interior 
to the Commissioner of the General Land Office, dated July 25, 1870, 
and map therewith, duly certified by the Governor of the State of | 
Kansas, that the said Missouri, Kansas and Texas Railway Company 


has fully completed and equipped, as required by the act, the said | 
railroad from Junction City to the southern boundary of the State sie 

i of Kansas. ie 

| 8—1147 ° 


KANSAS CITY, LAWRENCE & SOUTHERN KANSAS 
now submitted for the approval c f the Secretary of 
accordance with the neh Wenonts of the said act of 
}, subject to all its conditiotis, and to any valid inter- 
vhich may exist to any of the tracts embraced in the 
my name and 
ttiixed, at the city 
hereinabove written. 
TMM ( YN DD), Commassioner. 


‘HE INTERIOR, 
Apru LO, 1873. 
wheal 


AN ). Secre tary. 


INTERIOR, 

LAND OFFICE, 
». C., January 17, 1884. 
e General Land Office, do 

the definite location of 

allway Company, South- 
boundary of the Osage 
| Interior December 3, 
e and literal exemplification of the original on file in 
[ have hereunto subscribed mv name and 


lOny whereof V ¢ 
city of Washington, 


al of this office to be affixed, at the 
year above written. 
tates General L: ice 
N. C. McFARLAND, 
Commissioner of (yener il Land Office. 


(Here follows diagram marked p. 104.) 


Defendant’s Proof No. 1, Exhibit “ B.” 
STATE OF KANSAS, 
OFFICE OF SECRETARY OF STATE. 
I, James Smith, secretary of state of the State of Kansas, do hereby 
the aber, and annexed is a true and correct copy of 


certify 
filed in my office August 4, 1564. 


the origina ment of pation fil 
In oe nab whereof I have hereunto subseribed my Hnamwe and 


affixed my official seal. Done at. Topeko, Kunsas, this 3rd day of 
JAMES SMITH, 


By W. T. CAVANA UGH, 
Asst Sec’y of State. 
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In testimony whereof I have hereunto subscribed my name and 


caused the seal of the Department to be afhixed the day and year 


[seAL.] H. M. TELLER, Seeretary. 


] LQ i tt y ot (7088 and (07 ot Jan. .). iSO /. mn PR lation Ad Map of 


De finite Location. Ci rtified tO by ey cretary of Lnte rior. 
WASHINGTON, D. C., January 3, 1867. 
Hon. O. H. Browning, Secretary of the Interior. 
MIR: Che map ol the definite location of the line O the Union 
Pacificrailway, Southern Branch, from Junetion City, at or near Fort 


ry of the ¢ sage lands. was tor- 


P ae) 


\ 
} } -? wk > NI , ft R Tr ? ry |. } : 17 4 3 
warded to you l7th Nov., 1866, from lopeka by the Governor ol 


Kansas, and received at your office November the 26th, 1866, but, for 
ne unaccountable reason, without a letter of transmittal. Hon. 
' | een called to the fact. filed a lettel 
of transmittal under date of 26 November, 1866, which contains 
errors and omissions whieh the COMpany desire to correct. 

We ther fore abc remem request that this le tter 3 p laced on file, 
as declaratory of the purposes for which the said co onan y presented 
and filed said map. 

The n ip Was filed to show the line of said road as definitely lo- 


cated by said company from Junction City, at or near Fort Riley, 
Kansas, to the northern bou = iry of the Osage reservation. An 
addition lap wil] be filed ; S SOOT) as the SUPVeYS ot the line are 
completed from said northern boundary of the Osage Indian reser- 
vation to the southern boundat the State of wees 


In presenting the map he tohors tiles as above stated the company 

do not wish to be regarded as precluded by such secainias of the line 

from making any reasonable chat ges ee r when the road is 
being constructed which further examination of the route 

11] sh ill dictate as expedient, nor as beine subject, AY reason of 
such changes, to a loss of any. part of the lands granted. 

We desire fi ay! r to say that w behalf of said company 
all the grants the construction of a railroad on any part of said 
line made to the State of Kansas by the acts oft ( Ongress approved 
March 3, 1863, and July 1, “ate S: ne lands having been assigned to 
it by the Atchison, Tope ka & Santa Ié Railroad Company, to which 
hey were granted by the State by an act approved February 9, 1864, 
accepting said grants, and that we also claim all the lands granted 
Ur tate of panda for the Union Pacific Railway (Southern 
Reach) Company by the act of Congress approved 26 July, 1866. 

In behalf of said Union Pacific Railway (Southern Branch) Com- 
pany, we cies respectfully request that the lands granted by said 
acts between Junction City and the northern boundary of the said 
Osage Indian reservation, within the limits prescribed in said acts, 
from the line of the road as designated in said plat be reserved from 
sale until the lands of said COM pany be seieeted. 

Very respectfully, your obedient servants, 
N. S. GOSS, President and Att’y, 
JOHN T. COX, Agent and Atty, 
U. P.R. W., 8. B., Co. 
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The map, however, will be filed and appropriate action taken in 
mere . to it ede rT the act of —— approved July 26, 1866. 
sir, very respectfully, your obedient servant, 


H. BROWNING, Secretary. 


N.S. Goss, Esq., president Union Pacific Railway, S. B., Co., care 
Jno. I’. Cox, Esq., Senate P. O., Washington, D. C. 


114 Defendant’s Proof No. 6, Exhibit “B.” 


DEPARTMENT OF THE INTERIOR, 
| (GFENERAL LAND OFFICE, 
W AsHINGTON, D. C., February 6th, 1884. 

I, N. C. McFarland, Commissioner of the General Land Office, do 
he-eby certify that the annexed copy of a letter dated January 31st, 
1867, and addressed to Hon. Secretary of the Interior by N.S. Goss, 
president and attorney, and J. T. Cox, agent and attorney of the 
Union Pacific Railway ei iny, Southern Branch, is a true and 
literal « xemplification of the original on file in this oftice. 

In testimony whereof I have hereunto subscribed my name and 
eaused the se al of this office to be affixed at the city ot Washington 
on the dav and year above written. — 
| SEAL. | N. C. McFARLAND, 

Commission r of (re neral Land Office. 


- ” - LY wae c : 4 er 
L1lo Letter OF (Joss Catd Cox. ‘oF Janu 7 i. iIS6O7. Mii Reaqard tO As- 


a ; gig. ae 
ignment Certified to by Commissioner of General Land Office. 
WASHINGTON, D.C. vanuary 31, 1867. 


Hon. O. H. Browning, Secretary of tne Interior: 


Sir: We have the honor to acknowledge the receipt of yours of 


the 7th instant. in - which you state that— 


Wy nile this Department doubt not the rights of the Union Pacific 
Railw: aL Moathions Branch) Company, under the latter acts (refer- 
to a act of Congress approved July 26, L566), it cannot recog- 
nize said company as entitle d-to the benefits of the acts of Congress 

proved March 3, 1863, and July 1, 1864, until it shall have estab- 
lished by due proofs a title to all the rmghts and interests vested 
under said acts in the Atchison, Topeka & Santa Fé Railroad Com- 


In compliance with your request we herewith transmit a certified 
copy of the transfer and assignment from the Atchison, Topeka & 
unta Fe Railroad Company to the Union Pacific Railway (Southern 
Branch ) Company ot all the riohts and interests vested in the 
Neosho Valley Branch of said railroad company under the acts of 


Congress approved March 38, 1863, and July 1, 1864, and of the aet 
of the Legislature of the State of Kansas, approved Kebruary 2. 


> A eee ee eee ct 
1564, accepting said grants. 
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We would therefore respectfully ask that it be placed on file and 
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a 4 oo ‘ } : y? . xX ; . 3 1 
Letter of Genera! Land Office of March 19. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 


Register and receiver, Humboldt, Kansas. 

Genrnemen: Under act of Conigreet approved July 26, 1866, 
Pamph. Laws 1866, there 1s granted to Kansas to aid in the construc- 
tion of a railroad by the “ Union Pacific Railrod Company, South- 
ern Branch,” from “ Fort Riley, Kansas, or near said military reser- 
vation, thence down the valley of the Neosho sles to the southern 
line of the State,” every alternate section of land or parts thereof, 
designated by odd umbers, to the extent of five alternate sections 
per mile on each side of said road, and not exceeding in all ten sec- 
tions per mile, and where any of said sections have been deangeitoio 
sold, pre-empted, or otherwise disposed ¢ of by the United States, then 
there is to be reserved “ for the purposes aforesaid,” from t he public 
lands of the United States “nearest to the lands above specified SO 


much of said land as shall be equal to the amount of such lands as 
the United States have sold, reserved, or otherwise appropriated,’ 
etc., provided “ that said lands hereby granted shall not be selected 
beyond twenty miles from the line of said road.” 
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The 2d section of the act increases the price of the even sections 
le of pate road to double the minimum 
price, provided that actual bona fide settlers under the pre-emption 
laws may, upon due proof, etc., purchase the same at the price fixed 
for said land at the date of settlement, and provided that homestead 
settlers nay take 80 acres each of such double minimum lands. 

The 4th section requires that the lands granted shall be with- 
drawn as soon as the COMpany shall file a m: ip of its line of route. 

Lhe company having duly filed a line of route in this office, 
through the Secretary of the Interior, I enclose a diagram of that 
part coming within the lmits of your district, with the ten and 
twenty mile limits on each side of the road, laid down thereon. You 
will, upon its receipt, proceed to mark on your plats the limits as 
thereon di pin ao and will reserve from sale, location, or entry of 
an) eee ‘ept in case of bona fide pre-emption initiated prior to 
withdrawal all the odd-numbered sections within the ten-mile 
limits, and all the vacant lands between the ten and twenty mile 
limits. 

The even sections within the ten-mile or granted limits you will 
withdraw om —— -entry, and the same will only be subject to 
pre-emption and homeste: ad entry at the rate of $2.. 50 per acre until 

r velady offered at public sale, except in cases of bona 
118 ~—s fide pre-emptions, where settlement was made prior to this 

v grstnp ny wherein the party may make proof and pay for 
the same at $1.25 per acre. | 

Be pleased to acknowledge the receipt of this, from which time 
the same becomes effective. 

Very respectfully, JOS. S. WILSON, 


Commissioner. 


(In the foregoing letter was enclose d dis Lora) of M.., kK. & T. R’ly 
from Emporia to the south line of the State of Kans: is, and the limits 
of withdrawal of said company under the act of Congress approved 
July 26, 1866. For part ticulars reference is made to said m: ip.) See 
Complainant’s Proof No. 3, Exhibit “ A,” page 51. 


within ten miles on eae 1) side 


119 Defendant’s Proof No. 8, Exhibit “ BY 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WASHINGTON, D. C., February 6th, 1884. 

I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of the decision of the Hon. O 
H. Browning, Secretary of the Interior, dated March 25th, 1867, 
directing a withdrawal of lands for the benefit of the Union Pacific 
Railway Company, Southern Branch, is a true and literal exemplifi- 
eation of the original on file in this office. 

In testimony whereof I have hereunto subseribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[SEAL. | N.C. McFARLAND, 
Commissioner of General Land Office. 
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except when it is found neee a 
locate the routes through such reserved lands; in that case the right 
of way is granted subject to the approval of the Presiden | 
United States. 
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The lands thus granted are subject to the disposal of the Legislat- 
ure for the purpose of aiding in the construction of the railroads 
exclusively, “and for no other purpose whatever, and shall be dis- 
posed of only as the work progresses through the same, as in this act 
provided,” which 1s that the State may sell 120 sections before any 
road is built, and thereafter 120 sections upon the completion of every 
twenty miles, “ provided that if any part of said roads and branches 
is not completed within ten years from the passage of this act no 
furth r sale shall be made, and the lands unsold shall revert to the 
U1 ited S$ tate i 

Th : erant to Kansas by said act of July 26, 1866, 1s for alternate 
odd-numbered sections to the extent of five alternate sections 
per mile on each side of said road, not exceeding in all ten 
sections per mile, with right of indemnity outside of ten and 
within twenty miles from both the odd and even sections, pro- 
vided that any and all lands reserved to the United States by any 
act of Congress, or In any other manner by competent authority, for 
the purpose of aiding in any object of internal improvement or other 
purpose whatever are reserved and excepted from the act, except the 
right of way of 200 feet in width through such reserved lands, sub- 

t to the approval of the President of the United States. 

122 This grant of lands is declared to be made upon the cond1- 

tion that said company, after its construction, shall keep it 
in repair and use, and shall at all ‘times transport United states 
troops, supplies, and public stores free from all cost or charge there- 
for to the Government, and the granted lands are to inure to the 
benefit of said company upon the Governor of Kansas certifying to the 
completion of any section of ten consecutive miles of road, the lands 
within the | 


limits of such completed section and co-terminous with 
the same are to be patented to the comvoany. Upon sald company 
filing wv np the Secretary of the Interior maps of its line designating 
the rot » thereof it is made his duty to withdraw from market the 
lan ids oTant ed in suc th manner as to e Tec Bt the say se of the act and 
subserve the public interest. The right of way through the public 
lands a Stal ited to said COMpany, its Ssucce ssors and assigns, to the 
extent of 200 feet where the same may pass through the public do- 
ng Ager ul necessary eround for s S tation- houses, work-shops, «c., 
with the right to take from the pub lic lands adjacent to the line of 
said road scoured for the construction thereof. 

The acceptance by said company of the terms and conditions of 
the grant, duly executed, has been filed. 

The said railroad company is also authorized to extend and con- 
struct its railroad from the southern boundary of Kansas through 
the Indian Territory, upon certain conditions. 

The State of Kansas will, upon complying with the terms, condi- 
tions, and stipulations of said acts of March 3, 1863, and July 1, 1864, 
become entitled to the lands granted by said acts. To enable the 
State to do so the land may be withdrawn for that purpose, and 

you will issue the necessary instructions to the land officers 
125 of Kansas, if such instructions have not already been issued. 
In virtue of said assignment and the ratification thereof by 


ee ae 
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the Legislature of the State of Kansas, the lands inuring to the State 
under said grants of 1863 and 1864 will be adjusted to the State for 
the benefit of said Union Pacific Railway (Southern Branch) Com- 
pany upon the principles eraapeape established and now in force 
and then, if any lands remain to the United States of odd secti 
within the limits of twe nty miles on each side of the railroad be- 
tween the termini mentioned, the said Union Pacifie Railway 
(Southern Branch) Company will become entitled to patents for 
such odd sections, and also for such even sections as rem ain to the 
United States outside the ten and within twenty miles of the road, 
upon complying with all the terms, conditions and stipulay ions of 
said act of July 26, 1866. 

If the even sections of land remat ining to the United States out- 

side of the ten and within the twent y miles have t been withdrawn, 
you will can the necessary instructions. to i land officers in 
kansas withdrawing the same. 

The map of definite phwerae of the route of said railroad, now on 
file in your office, will become the basis of adjustment of the crants 
under said acts. 

The certified copies of assignment and act of the Legislature re- 
ferred to are herewith to be Dp tiaganets on the oon of dag othice. 

You will send a copy of f this letter to the Governor ’ Kansas. 

Very respectfully, your obadien servant, 
O. H. BROWNING, Secretary. 

Hon. JOS. ». Wilson, ( omm’r of the Gen’! Land ()thee 
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124 Defendant's Proof No. 9, Exhibit “B.” 
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In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

| SEAL. | N. C. McFARLAND, 


Commissioner of General Land Office. 


126 Letter from the Land Office to the Governor of Kansas Forward- 
ing Certified List. 
DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasuHineton, D. C., April 12, 1878. 

Hon. Thos. A. Osborn, Governor of Kansas, Topeka, Kansas: 
SIR: re with I have the honor to transmit exemplified copy of 
ppl “oved list No. 5.embr: acing 3.386.51 acres, selected in the Topeka 
istrict, and 24,845.99 acres, in the Indepen idence district; total, 
27,132.00 acres, as lands inuring under the act of March 8, 1865, to 
the State of Kansas, for the benefit of “ Missouri, Kansas & ‘Texas 
Railroad Company.” 

The list was returned by you in conformity with our letter of 18th 
ulto., for correction in certificate, under the act of March 3, 1868, 
which has been properly made. 

Please acknowledge its receipt. 

| am, sir, very respectfully, . 
WILLIS DRUMMOND, 

| { ‘ommessioner. 
127 [In pencil] 14 B, Ex. D with bill. 
ma. * & 53 i 

‘ Witeae 3 

Defendant’s Proof No. 14, Exhibit “ B.” 
ser Exhibit ie with bill. page LS. 
Defendant’s Proof No. 15, Exhibit *B.” 


‘ 7 a | ee (i | _* ae eh C 
see Exhibit “IE” with bill, page 20. 

BX 4 ee es ». 

Defendant » > Proof No. 16, Kehibit Bb. 
oi SE 84 ee 8 , 22 
See Exhibit “ F ” with bill. page 25 


125 Defendant’s Proof No. 17, Exhibit “BY 
pee compl: unant’s proof No. 6, Exhibit “ A,” page O08. 
129 Defendant’s Proof No. 18, Exhibit “B.” 
Letter from General Land Office to Britton & Grav, Oct. 29, 1884. 
DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WASHINGTON, D. C., Oct. 29, 1884. 
Messrs. Britton & Gray, attorneys for M., K. & T. R’l’y Co., Wash- 


GENTLEMEN: In compliance with your letter of the 28th inst., 
you are advised that under the grant of July 25, 1866, there were 
issued to the Missouri, Kansas, & Texas Railw: ay Company the 


& 


following patents: 
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Granted Limits. 


No. 6, containing 43,794.75 acres, Feb. 16, 1874. 
No. 11, $5 LUSivo.. © Apr. 12, 1576. 
No. 12, e 871.38 “ Aug.17, 1876 


1O,/00.158 aeres. 
Indi mnaty L Lm its. 


T ° Pe eS iraee ms me we 1Q79 
No. 38. econtainine 1,720.00 aeres, Apr. 11, 1872. 


| sas . | : 
No. 4 114,418.12 | June 28, 15/72 
No. 9, é 51,215.00 * Nov », LSio5 


AY ound f ii 
NO. 4 - SO_.O0 of J 
No. 8 $4 SOOO 66 Jan. 23. 1875. 
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Messrs. Britton & Gray, Washington, D. C 


GENTLEMEN: Referring to your letter of the slst ult., 1 have to 
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advise you that lands have been certified to the State of Kansas for 
the benefit of the Missouri, Kansas & Texas Railway Company, 
under the act of March 38, 1863, and July 1, 1864, as follows: 


(, rante ei Limits. 
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02,390.21 acres, Dee. 2 
No. >. ie iG 26.016.94 j | 
Ft Ro. 1. v 8,500.20 “ sept. Zo, 
No. Si... 17:890.44 “ May 8 
No. 9, 4 is.i4z2.i0 “ May 3 
J’t No. 10. i igeeiz.* Oct 
Pi Na dk r 618.70 « Feb. 1 
No. 20, s 600.00 “ Heb. 11, 1875. 
- 66 160.00 “ Jul : 
No, 22. z 198.47 « Dec. 22, 1875. 
No. 28, P 160.00 5 May 10, 1881. 
No. 29. 200.00 « May 10, 1881. 
No. 30, 200.00 May 10, 1881. 
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] > | Inde mnity 8 pmats. 
List No. 2%. containing 39,629.21 acres. Dee. 23. 1871. 
No. 7, 10,052.43 “ June 19, 1871. 
No. 8. “ Pi toanw|6|0U* Apr. 10, 1873 
No. 83, 3 cv ETS ¥ Oy i May $1, 1873 


} 

,¢ ) 
No. 9. “ 800.00 “ May 81, 1873. 
No. 11, : 43,617.18 “ -Oct. 16, 1873. 
No. 21, a 671.43 Dec. 22, 1875. 
No. 26, se 200.00 « Apr. 19, 1877. 


205,720.47 acres. 


? 


Osage Ceded Lands—Granted Limits. 


J't list No. 2, containing 10,545.45 aeres, June 5, 1874. 
Jt No. 3. 7 | 324.64 oe July 20, 1874. 


11,870.07 acres. 


Inde mnity Liamats. 


List No. 15, containing 1,400.09 acres, June 


‘ Pe wl ae | ° 66 - i 
NO. 12. {020.060 July Zo. 


Total, 9,020.65 acres. 
Re capitulation. 


ES OE SE REE AIS LENSE ED ROM TORR OIE -. 183,077.43 acres. 
Indemnity 1 SEE SAI GN, TAD ER EOL ERNE EE RON SOE 205,720.47 - 
Osage ceded lands; granted limits..........-.... 11,870.07 “ 
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B, decision of the Supreme Court of the United States, at its Octo- 
— : , 4 x : . rr *% 

ber Ler, LS/(o. In the ease ol the \lissourt. Kan SaaS & l‘exas Rallwav 
‘ H - ] ‘4 _ 4 ‘ ee wat ©. } ; 
i aw vs. United States (2 Otto. (60). the title of the company to 
the lands in the Usage ceded reservation, embraced in lists 15 and 
7 . pote sf ae . , ; } 
iv and joint listSs Z2 and 0, Was vacated. 


Very respectfully, J. D. SMITH, 


im fy gh .Oan ; 
£LCbtinig ONLTILESSLONET. 
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199 Defendant 3 Proot No. D(). Behihit BR. 


VEPARTMENT OF THE INTERIOR. 
GENERAL LAND OFFICE. 
W ASHINGTON, D. C., February 6th, 1884. 


[, N. cs Mi ‘h: and. (‘Commissioner of the General Land (thee, do 
he reby certify ‘hat Lie annexed COpPy of the deeision ot this oftice ot 
Sept. 15, 1870, on the question of the rights of the Missouri, Kansas 
and ‘Pexas Railway Company and the Leavenworth, Lawrence and 


| 4 7 
the act of 


‘ } ’ °7 ‘ } ] z 4 
Wixrnrngnt, > Poy : - Reaavae a i »? 77} | . 
Galveston Railroad Company tO lands 1n Nansas unbdel 
~~ ) J {s*) ye *y % . . ] ” ; >? ls ’ ; Ls _ {° | _ _ 
Mare i) od, L865, 18 a true and literal exemplinecation of the original! 


"TEN Le eee = 
qaeecision on record 1n this omee 


[In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington 
on the day and year above written 

[ SEAL. | N. C. McFARLAND, 
Commissioner of General Land Ofhee. 
135 Decision of (v¢ neral Land Ofthice. Se ptemb i 1d. LS7O0. 


DEPARTMENT OF THE INTERIOR. 
GENERAL LAND OFFICE, Sept. 15, 1870. 


Messrs. T. A. & C. ee a attorneys Leavenworth, Lawrence & Gal- 
veston R. R. Co., Washington city. 

GENTLEMEN: | hie WE eike and considered your argument in 
the matter of the conflicting claims of the Leavenworth, Lawrence 
and Galveston Railroad Company and the Union Pacifie Railroad 
Company, panrere Branch, to certain lands in the granted and in- 
demnity limits of said roads. 

First, with reference to | the | lands north of the e { sage ceded lands: 

You argue that the Southern Branch road claims under the act 
of 26th July, 1866, for a railroad: from Fort Rul ey to Fort Smith, and 
also as assigees of the Atchison, Topeka & Si ta Ke —— road Com- 
pany, under the act of 3d March, 1863, for a vail road from the point 
where the Atchison, T bpeke & Santa Fé railroad crosses the Neosho 
down said Neosho Valley to the point where the Leavenworth, Law- 
rence and Galveston road enters the said Neosho Valley ; but that 
they cannot claim under both acts, as that would be a double grant, 
and that they have no right under said act of 1865, but are re- 

stricted to the act of July, 1S66: that. the grant to your 
134 road under the act of 8d March, 1863, is three years prior to 
the grant of 1866 to the Southern Branch road, and hence 


gl 
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that said company have no claims as against the Leavenworth, Law- 
rence and mies ton Company to any of the lands in conflict nerth 
of the Osage Indian lands. 


With the sas of the right of the Southern Branch Company, 


as assignees of the Atchison, ‘Topeka & Santa ie Company, to the 
grant of lands under the act of 83d March, 1863, for the railroad from 
where the said Atchison, ‘Topeka & Santa Fé road crosses the Neosho 
river to the point where the Leavenworth, Lawrence & Galveston 
road enters the Neosho Valley, we are hot Now competent to deal, 
matter having been a so far as concerns this office, by the 
decision of the Department of March, 1867, in which, after due de- 
liberation, the Secretary fully recognizes the right of said company 
under that act, and indicates nie principle upon which the grant 
shall be adjt sted ; nor does he in that decision recognize a double 
grant to said company, but cate that, in virtue of the a nt 
to the Southern Branch road, the lands inuring to the State under 
the ~~ of 1865 and 1864 will be adjusted to the State for the 
benefit of the South Branch Company, and then, if any iands remain 
to + United States within the limit of twenty miles of the road, 
the South Beane Company will be entitled to patent for such odd 
sections and also such even sections as remain to the United States 
outside of the ten and within twenty miles of the road, «ce. 


By the specific terms of adjustment. we Are required to charge the 
erant of 1866 with all the lands on odd sections which may be 


found vacant and inuring under the grant of 1863, and then make 
th to it any deficiency out of the unappropriated odd or even 
1385 ~~ sections within the indemnity limits, the only advantage 
ies to the company by the act of 1866 being the more 
liberal promise made for indemnity. 
The question then left for determination is: What is the extent 
of the grant under the act of 3d caueks 1863, for the branch line 
down the Neosho Valley ? 


This peat is, by the statute, to run from where the Atchison, 


r % A + ° ° 7 
lopeka & Santa Fé road crosses the Neosho river. “ down said Neo- 


sho Valley to the point where the Le ne ta Lawrence & Gal- 
veston road enters thy 7 2S aid Ne osho V: < Le y- 

The southern limit, then, of Ghia is the point where the road 
represented by you enters the Neosho Valley; where now is that 
point? Your argument asserts that you might, “with a fair show 
of reason, insist that where the line of the Leavenworth, Lawrence 
& Galveston road crosses the summit (or, in Western phrase, ‘ the 
divide 
the Neosho, but you think the better interpretation is, that where 
the line ig touches the level land bordering on the river, there 1s 
the point where it enters the Neosho Valley,” and where the branch 
coming ian n the valley from Emporia must join it, and which is a 
point adjacent to the town of Iola. 

l'o give to the indefinite terminus of the grant a definite location, 
it will be proper to ascertain the intent of Congress in making the 


grant, and the views of the State, as the grantee, in the acceptance. 


Congress granted to the State land for— 


’) between the Osage and the Neosho, it enters the valley of 
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1. A roed running from Leavenworth via Lawrence southward 

through the State, in the direction of Galveston Bay, in ‘lexas. 

36 2. For a road f from Atchison via Topeka to the western 

boundary of the State, with a branch from where it should 

cross the Neosho, down is Neosho Valley to where the first-named 
road enters the sald Neosho Valley. 

I'he purpose of Congress in these grants was to assist in the con- 
struction of one main stem running southwest from Atchison, one 
running from Leavenworth and Lawrence, and a branch line con- 
necting the two; the point of union of the branch with the main 
stem from Atchison is definitely fixed at or near Him poria ; that on 
the main stem from Lawrence is at the point where said road from 
Lawrence “enters the Neosho Valley -” the evident object yf this 
branch line was to giveto Western Kansas a short route to and from 
Southern Kansas and the South. And, with this object in view, the 


} 
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lit 1e of route » was designated as running « lown the Valley ol the Neosho, 
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as required by the act, to the north boundary of the Osage. Indian 
lands. Now, tO F1Ve LO the expression as Neosho Valley” the broad 
interpretation advanced by you would be to require this branch to 
leave the Neosho river and seek your road for a junction at a point 
ten, fifteen, or perhaps twenty miles from the river, and upon a route 
that could be of little, if any , benefit to the State or its people, or else 
while building its road down the Neosho Valley, to obtain a grant 
for only that part of the road north of a line due east and west from 
the point claimed by you as the point where your road enters the 
valley, and which would deprive said branch road of a grant for a 


. fe? 4 | ‘ eat re im j . ‘ . 
large portion of its road, while Congress evidently intended that fo1 


each mile of road built the same quantity of land should b e given 


i ee 


P| 4 . } | ’ ” H i - * 
as was granted to the other ada ind Dranehes provided for in the 


Vers , 17 : 1 a : ’ nme, : j . j eam : o " 1 ' . 7 . é °¥ . 
o | Hurther, by reierring to the act oranting ianas t lad in 
, ~s Cc | . = o t 2» 2 1y f 
the construction oF the Kansas a" Neosho Valley na ace from 
" = . * wb + . ee - seas "o> war It? y ) 
the Union Pacific road, Eastern Division. southwardly throug h the 


—_= 


eastern tier of counties in IKansas, with a view of its ex 


s 


el sion SO.as 
[ 


to etfect a junetion at Red river with a railroad then elnge con- 
ae owe ee oo : ] a. Pa ; - ] sort 
structed in Texas, and giving, in certain contingencies, the ‘right Ol 
way through the Indian Territory. we find by the eleventh section 
Ww et = ae a. - eC 4 | | tee ] an ‘ 
or the act it Is Droy ided that after the railroad shall be located to the 


valley of the Neosho river, any ot 
tered might connect, unite, and consolidate with it upon equitable 
terms, Xe. 3 

We have here a similar expression as that used in tl 
which has been given a definite interpretation by the 1] 
Secretary of the Interior in his very able argument of the 21st of 
May last, to His Excelleney the President, on the relativ 
the Kansas & Neosho Valley, Leavenworth, Lawrence & ¢ | 
and the Union Pacific (South Branch) Railroad Companies to build 
a road through the Indian Territory. 

The Secretary expresses clearly the opinion that the law requires 
the road which should first reach the boundary to do so at the point 
where the Neosho river crosses said boundary ; and though the line 

10—1147 
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of the Kansas & Neosho Valley road strikes the boundary about ten 
miles east of the river crossing, and according to the interpretation 
given by you in your argument may, for ali the purposes of the act, 
be in the valley of the Neosho, yet the secretary finds that the point 
where the said Kansas & Neosho — Railroad Company has touched 
the southern boundary of Kansas and the northern boundary of the 
Indian Territory is not one reasonably within the meaning and 

purpose of the general scheme which “he has found to have 
1388 been fixed by the legislation and treaties referred to,” and 

determine that the said road is not authorized at present, 
under said legislation, to enter the Indian Territory and build the — 
trunk line aforesaid, and that, to complete its rights at this time, to 
do so it would have been hecessary for said road to have been comM- 
pletely constructed to a point in the Neosho Valley at or near the 
crossing of the boundary line by the Neosho. These findings were 
approved by the President. Again, in the acceptance of the grants 
of 1865 by the State, under the legislative act of the 9th of February, 
1864, it is declared “that at the point of intersection of said roads 
and branches there shall be an equal division of the lands granted 
to aid in building said roads and branches,” thus recognizing the 
right of the branch to the grant at the point of intersection. 

[t is thus evident that in the use of the term “ Neosho Valley ” 
Congress and the State had in view the lowest portion of the valley, 
or that part nearest to the river available for railroad purposes, and 
that the point where the first-named road enters the Neosho Valley 
“is the point where it reaches or crosses the river, and that the grant 
of 1865 for the branch road would reach to this point.” The point 
of crossing, however, 1s within the limits of the lands ceeded under 
the first article of the Usage Indian treaty of September a, 1865, 
and, as the act of 1865 evidently did not contemplate giving any 
lands within an Indian reservation, the grant to the Atchison branch, 
as well as the Leavenworth, Lawrence & Galveston road, under that 
act must stop at the boundary of said reserve, but to that point it is 
our opinion that the branch line is entitled to lands on equal terms 

with the Leavenworth, Lawrence & Galveston road. 
139 Second, with regard to the lands ceded under the first article 
of the treaty, 29th September, 1865: 

These lands are claimed by you as against the Southern Branch 
road by reason of -prior grants, “it being held that no location of the 
branch line which could be made under the act of 1863 could give it 
any of the Osage ceded lands;” therefore, so far as the lands are con- 
cerned, the Southern Branch Company can claim only under the act 
of 26th July, 1886, while the Leavenworth, Lawrence & Galveston 
Company claims under the act of 5d March, 1868; that by the treaty 
these lands became public lands, and were such at the date of the 
filing of maps of definite location through said lands; so that by the 
terms of the law a grant inured to the road through it. 

In support of your views you refer to the former Secretary’s de- 
cision of 8th November, 1867,in which that officer quotes the opinion 
of Attorney General Black in the claim of Wisconsin to Stockbridge 
Indian lands under the Fox and Wisconsin Riverimprovement grant, 
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and upon the option treats the lands now being considered as granted 
because the treaty made them public lands before the date of location 
of your road, and therefore regarded the Senate amendment as in- 
serted “to recognize by express stipulation the binding efficacy of 
prior grants, and to exclude any possible conclusion adverse to the 
rights thereby conferred.” 

Your argument thus precludes the necessity for the amendment 
to the treaty, and applies without any such amendment, and by the 
mere force of the act of March o, 1860, you acquire a right to these 
lands. If such is the effect of the statute then the Senate has done 

an entirely unnecessary act in proposing and having accepted 
140 the amendment relative to railroad grants, and the same is a 
mere surplusage in the treaty. 

Ww hilst the Secretary has referred in his letter to this opinion of 
the nae General, and noticed its peerne he the present 
question, - t his decision is a recogni] ition as well the act of 1866, 
passed atter the treaty but prior to its ratification, as of the act of 
1863, made prior to the treaty. 3 

wee n the matter of the right of the companies was first presented 
to the Department ror office expressed the opinion that the treaty 
required the lands to be disposed of for the benefit of the Indians, 
and that the railroad company had no rights thereto, and the pres- 
ent Secretary, upon an aj pplication to modify the instructions issued 
under the joint resolutions of 10th April, 1869, for sale of these 
lands, expresses his doubts as to the rights of any railroad company 
to the lands, saying it is questionable whet more than 
a right of way over them passed 1. He adds, however, that “without 
dwelling upon this point, wl ‘ich seems to have been settled by my 


e 
predecessor in favor of the companies, it cannot be doubted, re. 
: — ae : : 
thus considering the former decision as a recognition of the rights 
} 


of both companies, which he is not now disposed to disturb. 

We cannot, therefore, accept your iInterpr tation of the laws, and 
whilst adm seis your position that the branch road has no rights 
under the act of 1863 in the Osage ceded lands, we must also re- 
strict the grant of the. Leavenworth, Lawrence & Galveston road 
under said act to the same limit, and express the opinion that, with- 
out the recognition of the railroad grants bv the treaty, no roads 


a 
could have acquired any right whatever in these lands. 
141 With this view we are bound, under the Department rul- 


ing, to recognize any grants existing at the date of final rati- 
fication of the treaty, where the route of the road runs through 
these ceded lands. These are the grant of the Leavenworth, Law- 
rence & Galveston Railroad Company, and the Union Pacific, 
Southern Branch, now Missouri, Kansas & Texas Railroad Com- 
pany | | 


The Southern Branch Company having then acquired rights of 
equal date with the Leavenworth, Lawrence & Galveston road under 
the treaty amendments to the lands 1n the ceded tract, it is now our 
opinion that the same must be taken jointly where the limits of the 
two roads conflict or overlap. 


BNI “SARI oe a argc sit 
hhae © ——> . y 
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This opinion is, of course, open to an appeal therefrom to the 
sarangi Secretary of the Interior, and thirty days are allowed 
ithin which to file such appeal. 
Very respectfully, JOS. S. WILSON, 


Com MNLESSLONET. 


142 Defendant’s Proof No. 21, Exhibit “B.” 


UNITED STATES oT AMERICA, 
DEPARTMENT OF THE INTERIOR, 
WASHINGTON, D. C., 2d Dec., 1884. 


‘iy: suant to section 882 of the Revised Statutes, I hereby certify 

the anne me | papers are true coples, bet first paper of the orig- 

on file in this Department, and the second of the record of this 
Department. 

[n testimony whereof I have hereunto subscribed my name and 
caused the seal of the De partment of the Interior to be affixed the 
day and year first above written. 

| SEAL. | WM. TELLER, 
Secretary of the Interior. 
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To the Secretary of the Interior Department, Washington, D. C. 

Str: This is to certify rey ata legally convened meeting of the 

directors of the Union Pacific pes? (Southern Branch) Company, 
the same being a corporation originally chartered under the laws of 
the § State of Kansas, at EF pica. Lyon county, Kansas, on the 8th 
day of August, A. D. 1866, the following resolutions were adopted : 

Resolved, That the terms, conditions, and impositions of a_ bill 
oranting lands to the State of Kansas to aid in the construction of 
the Southern Braneh of the Union Pacific railway and telegraph 
from Ft. Riley, Kansas, to It. Smith, Arkansas, passed by Congress 
24th day of fae. A D. 1866, and approved by the President 26th 
day of July, A. D. 1566, be, and the same are hereby, accepted by 
the said Union Pacific Railway (Southern Branch) Company; and 

Resolved, That ad COPV ot this resolution, properly authenticated, 
be forwarded to the Secretary of the Interior. 

Given under our hands and the corporate seal of the Union Pacific 
Railway (Southern Branch) Company, at Emporia, Lyon county, 
Kansas, this sixth (6th) day of December, A. D. 1866. 

N. S. GROSS, 
Pr Ss. U]. ag Ry Southern Branch) Co. 

[Seal Union Pacific Railway, Incorporated Sept. 25, 1865, Southern Branch. 

P. B. MAXSON, 
ae RVy (Southern Branch) Co. 


Endorsed: “ Union Pacific, Southern Branch. Emporia, Kans.,” 
December 6, 1866. P. B. Maxson. er ion of the board of di- 


) 
rectors of the U. P. kh. kh., 8. B., accepting the act of Congress ap- 
proved July 24,1866. Ack. Ja 
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DEPARTMENT OF THE INTERIOR, 
WASHINGTON, D. C., Jan., 1867. 


Sir: I have to acknowledge the receipt on the 26th ulto. of 

144 a certified COpy of a resolution of the directors of the Union 
Pacific Railway (Southern Branch) Company accepting “ the 

terms, Fhe yei is, and impositions of a bill granting lands to the 


State of Kansas to aid in the construction of the Southern Branch of 


the Union Pacific railway and telegraph from Ft. Riley, Kansas, to 
Ft. Smith, Arkansas, passed by Congress 24th day of July, A. D. 
1866, and approved by the President 26th day of July, 1866. 

am, sir, very respectfully, your obedient servant, 


O. H. BROWNING, Secretary. 
To P. B. Maxson, Esq., secretary of the Union Pacific Railway (S. 
b.) Co., Emporia Iansas. 
145 Defendant’s Proof No. 22, Exhilit “ BY 
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Resolution changing name of 

STATE OF NEw YORK, |... 
“ye , - -AT , > 8S. 
( ity and ( ounty OT New York, } 


Levi Parsons, president of the Missouri, Kansas and Texas Rail- 
way Co. (late Union Pacific Railway Company, Southern Branch), 
being duly sworn, deposes and says: 

That ata meeting ot the stockholders of the Salt Un ion Pacifie 
Railway Company, Southern Branch, held at Eniporia, Kansas, on 
the third day of February, 1870, at which meeting a majority of the 
stock of sald COMpany Was present, it was voted that the name of said 
Union Pacific Railway Company, Southern Branch, be changed, and 
made “ Missouri, Kansas and Texas Railway Company.” 


LEV] PAR SONS, Pri sident. 


Subseribed and sworn to before me this 26th dav of March, 1870: 
WM. H. RUSSELL, 
Commissioner for any in th City, 
County, and State of New York. 


lo 


1e 


[, Thomas Moonheght, secretary of state, State of Kansas, 
hereby certify that the oe is a true and correct copy of tl 
original instrument filed in my office March 31, A. D. 18 70. 


In testimony whereof [ Lave hereunto subseribed my Name and 
caused to be affixed the great se al of the State. 
Done at ‘Topeka, this 31st d: ay of March, A. D. 1870. 
[ SEAL. | : THOMAS MOONLIGHT, 


See re lary of Stale, State of Kansas. 


— 
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146 (Copy.) 
Complainant’s Proof (in Rebuttal) No. 1, Exhibit “ C.” 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasnHinaton, D. C., March 11, 1882. 
Hon. 8. J. Kirkwood, Secretary of the Interior, Washington, D. C. 

Sir: I have the honor to ackt iowledge the reee ipt, by reference 
of a letter addressed to your predecessor by Hon. William Lawrence, 
dated August 31, 1880. 

Mr. Lawrence, as attorney for settlers in Kansas, enclosed an argu- 
ment to show that certain lands in that State had been erroneously 
patented to certain railroad companies, and requested your predeces- 
sor to advise the Attorney General to commence proceedings in e 
proper eourts of the State of Kansas to reclaim to the United St: 
the lands described by him, or permit him, as attorney for ag se 7 
tlers to do so, after first clving bond to the United States to indem- 
nify them against Costs 

This office was directed to make ‘a recommendation in the ssinitiak 
ises, but as Mr. Lawrence addressed this oftice September 7, 1880, 
withdrawing as an attorney before the Department, no action was 
taken. 

My attention is called to the matter by a letter from C. F. Hutch- 
ings, as attorney for the settlers, dated the Sth of December last. 
This 1s also signed by the Governor of Kansas and other State 
officers, who urge the institution of a suit in the name of the United 
states for the purpose of testing’ the title of the companies tO the 

lands in question. 
147 The lands referred to are situated in the overlapping 1n- 
demnity limits of the grants to the Leavenworth, Lawrence 
and Galveston Railroad Company, and the oo Branch of the 


? 


oe Pacific R. R. Company, now known as » Missouri, Kansas 
al Tex: as Railway Company. 


TT his othee re Port ted the status of these lands LO your predecessor 
the 2d of May, 1878, 1n response to a letter from Hon. D.C. Haskell, 
dat ed April 11. 1878. It appears from the records that secretary 
Se rae rz transmitted to Mr. Haskell, May 15, 1878, a copy of that 
report with his opinion of the validity of the title conve ‘yed by the 
Government. | 

The history of the grants is quite accurately given in the brief 
filed by the attorney f for the settlers, which seems to avoid the neces- 
sitv of narrating the details in this letter. 

The act of Congress spiroverd March 3, 1863, granted to the State 
of Kansas certain lands to aid in the construction of two railroads 
and branches, to wit, the Leavenworth, Lawrence and Galveston, 
and the Atchison, Topeka and Santa Fe railroads, with a branch 
from where the latter crosses the Neosho down the valley thereof to 
the point where the former enters it. 

The latter company did not construct the branch as provided by 


said grant, but assigned its lands and franchises for the same to the 
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Union Pacific Railway Company, Southern Branch, now known as 
the Missouri, Kansas and Texas Railway Company. 

[t is contended on the part of the settlers that this assignment 
was not a valid one, and could not invest the M., kK. and T. Co. with 
any of the lands in controversy. 

The act approved July 26, 1866, granted to the Union Pacific 
148 = Railway Company, Southern Branch, now the M., K. and T. 
rigs Co., certain lands from Junction City to the south line of 

the State via Emporia down the Neosho Valley. 

Thi is company has claimed and received titles to the lands under 
both aets of Congress, that of Mareh 3, 1863, and July 26, 1866, 
under the former as successor of the A., T. and S. Fe Co., but under 
the latter as a grant direct. It is urged on behalf of the settlers 
that one company cannot claim the benefit of two grants. 

The lands withdrawn April 5, 1867, for the benefit of the grant of 
July 26, 1866, to the M., K. and T. Co., embrace those withdrawn 
May . 1863, to aid in the construction of the branch of the A., T. 
and S. I"e roi id from Emporia down the Neosho Valley to where the 
ics Ly. ana G. BR. ih. CPrOSSCS it. 

If the cad to the A., LT. and 8. Fe Co. was illegal, then the 
former acquired no right to the lands under the act of March 8, 
1863, and it could not be invested with any title to the lands in the 
overlapping limits of the grant to the L., L. and G. R. R. under the 
act of July 26, 1866, for the reason that at the date of the withdrawal 
for its benefit the lands had been aie res reserved by the act of 
Mareh 3, 1868. spe the other hand, s aid : a igor nt is incapable 
yf being set aside, then the right of the M., kK. and T. Co. to the 
lands in the contli¢ ting limits deseribed could att: ed , under the act 
of March 3, 1863, to those lands only which are situated west of the 
line of the L., “t and G. road, since the grant to the A., T. and S§. 
Ie Co. for the branch was toa point where the e L.. and G. rail- 
road enters said valley. -Therefore, whatever rights the M., K. and 

LT. Co. possessed in the conflicting limits east of the L., L. and 
149 G. railroad must have vested under the act of July 26, LS66, 

only. and at the date of that act those lands were reserved for 
the benefit of the L., L. and G. Co. The ten years allowed for the 
construction of its road had not expt Ired, and its grant t had not bee 
declared forfeited. ‘These lands in the odd-nun ibered sections which 
had not been previously sold, reserved, or otherwise disposed of, and 
not covered by a homestead or pre-emption claim, were ee hg: pro- 
priated to the satisfaction of the erant to the L., L. and ig 4 
Co., yet they were selected Jomtly by this and the M., k. nal " Ry 
Co. August 8, 1872, under toa acts of March 5, 1865, and July 26, 
1866, as to the latter, and the act of March 3, 1863, as to the former 
company, as per joint list No. 3. 

December ve 1872, there was filed in this office an instrument 
executed December 18, 1872, by the president of the L., L. and G. 
R. R. Co., under its seal, which, for the purpose of partition, relin- 
quished for said company all their right, title, and interest in and 
to these lands to the M., kK. and T. R’y Co., their successors and 
assigns, and requested that patent therefor might issue to the same. 


SS Ne ae Y 
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The lands were certified to the State of Kansas the 10th of April, 
[S75, per approved list No. 8, under the act of March 3, 1863, for 
the benefit of the cy K. and T. R’y Co 7 
The right of the L., > and G. R. R. Co. to odd-numbered sections, 
in indemnity limits ot s grant, was not declared forfeited until the 
approval of the act of I ily 26, 1876. 
| am of the opinion that the certification of the lands in the odd- 
numbered sections within the overlapping indemnity limits east of 
the L., L. and G. railroad was erroneous, and accordingly recommend 
the institution of the suit in the name of the United States to set aside 
the company’s title to this particular class of lands, although I do 
not concur in the J ame of the attorney for the settlers as 
150 to the title of the company to the odd sections in the over- 
lapping indemnity limits west of the fos ‘g and G. Railroad, 
and the title to even-numbered sections in the conflicting limits, yet 
| believe it the better course to have all the questions raised in the 
premises passed upon by the courts, and so recommended. 
The following lists include the lands referred to in the petition 
the settlers, to wit: 
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° ; l ‘ ’ ia + ] ioe . * >) ! Ws } : } ° a Pe . 
A. Letter of Wm. Lawrence, dated Aus. 31, 18S0, enclosing brief. 
> " ' ie ‘ : > . 100 ‘ 
». Letter from Gov. of Kansas, Dee. 8, 1881. 


Resolution by Kansas Legislature, 
| Od1. 

it’, Letter from Hon. Geo. R. Peck, dated Dee. 9, J881. 

G. . “Hon. P. B. Plumb, dated Feb. 27, 1882, enclosing 


‘letter from W. 6b. Strong, Pres’t K. C., L. andS. K. R. R. Ca., assent- 


ing to the bringing of the suit. 
[ am, very respectfully, 
N. C. McFARLAND, 


( Oi TLiUSSLONE ra 


Endorsed: No. 4118. Filed Dee. 20, 18584. A. S. Thomas, clerk. 
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UNITED STATES OF AMERICA, 
DEPARTMENT OF THE INTERIOR. 
WASHINGTON, D. C., 1st Nov. 1884. 


Pursuant to section 882 of the Revised Statutes, | hereby certify 
that the annexed paper is a true copy from the records of. this De- 
partment, with which it has been compared. 
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In testimony whereof I have hereunto subscribed my name and 
caused the seal of the Department of the Interior to be affixed the 
day and year first above written. 

[SEAL.] . W. L. JUSTYN, 
Acting Secretary of the Interior. 


159 Letter of Hon. Carl Schurz to Ion. D. C. Haskell, Authenticated 
by C*% rtificate of Acting Secretary of the Interior. 


DEPARTMENT OF THE INTERIOR, 
| W AsHINGTON, D. C., 15 May, 1878. 
Hon. D. C. Haskell, House of Representatives. 

Sir: In reply to your letter of the 11th ultimo concerning cer- 
tain lands within the overlapping limits of the Missouri, Kansas & 
Texas railroad, and the Leavenworth, Lawrence & Galveston rail- 
road, in the county of Allen, State of Kansas, which have been pat- 
ented to the former company, I have the honor to transmit here- 
with a copy of a report of the Commissioner of the General Land 
Office, dated the 2d inst., relative to the subject-matter of your in- 
quiry. 

In addition to what is contained in the Commissioner’s report, 
and in order that you may fully understand the status of the lands 
within the overlapping limits of said roads, I deem it proper to state 
that the grant of odd sections of lands to the State of Kansas to aid 
in the construction of the roads, of which the above mentioned are 
successors, was made by-an act of Congress approved March 3, 1863. 
(12 Stats., page 772.) As the two grants were made by the same 
act, it is evident, I think, that neither company acquired priority 
over the other by virtue of the granting act. The withdrawal. of 
odd sections of lands falling within the twenty-mile limits of both 
roads was made by letter of the Commissioner of the General Land 
Office, dated March 19, 1868, received at the local office May 5, 1868. 
As this was a. simultaneous withdrawal, neither company acquired 
precedence over the other thereby to the lands lying within the 
overlapping limits. 

This grant and withdrawal operated upon and reserved the odd 
sections of land only. and the rights of the grantees were, in all re- 
spects, equal as to the lands lying within said limits. 

On August 8, 1872, said lands were selected by both roads as per 
joint list No. 3. | 

Subsequently, and on December 13, 1872, the Leavenworth, Law- 
rence & Galveston Raiiroad Company relinquished all claim to said 
lands, and they were thereafter patented to the Missouri, Kansas & 
Texas Railroad Company, as stated by the commissioners. 

As the Missouri, Kansas & Texas road was entitled to in- 

160 .demnity for lands lost in place to the fullamount of the lands 
so selected, and as the selections were made of lands which 

had been reserved for indemnity purposes for said read, I am of 
opinion that there is no defect in the title of the railroad company. 

After the Missouri, Kansas & Texas road became possessed of the 
fee-simple title to the lands it had the right to convey the same to 
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Leavenworth, Lawrence & Galveston road; and if the conveyance 
was bona fide the title of the latter road thereto is perfect. The act 
of Congress approved July 24, 1876, declaring a forfeiture of the 
lands granted toaid in the construction of the Leavenworth, Law- 
rence & Galveston railroad, except such as had been earned by the 
construction of said road (19 Statutes, 101), did not declare a for- 
feiture of the lands granted to aid in the construction of the roads 
of which the Missouri, Kansas and Texas is the successor, and hence 
did not affect the status of the lands falling within the indemnity 
limits of the latter company in Allen county. By act of Congress 
approved July 26, 1866, the Union Pacific Railroad Company, South- 
ern Branch, now the Missouri, Kansas and Texas Railroad Com- 
pany, was granted indemnity from any of the public lands of the 
United States, odd or even sections, within its twenty miles limits, 
for odd sections lost in place for any of the reasons mentioned in the 
act. The even sections (being then reserved) were withdrawn for 
the benefit of said road by letter of the Commissioner of the Gen- 
eral Land Office, dated March 19, 1867, received at the local office 
April 3, 1867. So much of said lands as the road was entitled to 
has been patented, as stated by the Commissioner. 

After careful examination of the question presented by your letter, 
and the accompanying brief and argument, I am of opinion that 
there is no defect in the title of the Missouri, Kansas & Texas Rail- 
road Company to the odd and even sections of the land lying within 
the overlapping limits of said roads, and that nothing would be 
gained by attacking the outstanding patents in the courts. 


Very respectfully, C. SCHURZ, Secretary. 
161 Defendant's Proof (an Rebuttal) No. 2, Exhibit “ D.” 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE. 
WASHINGTON, D. C., Nov’r 1st, 1884. 


I, J. D. Smith, Acting Commissioner of the General Land Office, do 
hereby certify that the annexed, on pages one to seven, inclusive, 
being a copy of a letter dated May 2d, 1878, from the Commissioner 
of this office to the Secretary of the Interior, concerning the apph- 
eution for suit in the name of the United States. to vacate the title 
of the Leavenworth, Lawrence and Galveston Railroad Company to 
certain lands in Allen county, Kansas, is a true and literal exem- 
plification of said letter as the same appears of record in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washing- 
ton, on the day and year above written. 

[SEAL. | J. D. SMITH, 


Acting Commissioner of General Land Office. 
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162 Letter of J. A. Williamson, Commissioner of General Land Office, 
to Hon. Carl Schurz. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WaAsHINGTON, D. C., May 2, 1878. 
Hon. Car! Schurz, secretary of the Interior. Washingt ton RE } ef 

SIR: | have the honor LO ackn owle dee the rece] ipt ; by referenee, 
of a letter addressed to you by Hon. D.C. Haskell, M. C., d: ary \pril 
11, 18738. 

| am directed to report to you. 

Mr. Haskell states that a large number of settlers upon lands in 
Allen county, Kansas, now claimed by the Leavenworth, Lawrence 
2 Galveston Railway Company, call in question the validity. of its 

tle, and for that reason decline to purchase from it; that said com- 
aig claims title to a portion of the land through a grant from the 
Missouri, Kansas & Texas Railway Company, under patent to it from 
the United States; that the Missouri, Kansas & Texas Railway Com- 
he legal successor to the Union Pacifie Railroad 
Company, Southern Branch, and to the grants for and to that com- 
pany by acts of Congress approved March 3, 1865, and July 26, 1866; 
that the orants of Fa “wasp Kansas & Texas, and to the Leaven- 
worth, Lawrence & Galveston Companies conflict as to lands in Allen 
county . that ts an Se ahie arrangement each company took Ccer- 


{ 
a 
' 

i 


anda, and 1 


any claim: to be | 


settl ment deeded LO each other 


tain tracts or parcels of 

so muc i as secul sie an equitable division: that the settlers claim 
{ . } lp 

that patents to the companies to much of the land were wrongfully 


issued, ¢ ary that is title thereto should be yet in the United States, 
and nee (the sett $4 Ts) se allewed to enter them as In the ease of 
other lands belo ng) the United States; that, if there 1s any pos- 
sible defect in the tle s corte SO lands, he (Mr. Haskell) shall be an x- 
ious to havea at pearly in the United States courts to test the 
question ; and he asks that the matter be investigated, to the end 
that all the facts may be developed and the proper remedy applied, 
if, in vour judgment, there is any defect in the title by which either 
company claims cpr situated in Allen county. 

W hile the letter from Mr. Haskell would seem to ask an 1 Investi- 


gation and opinion concerning all the lands in Allen county claimed 
by either of the companies named, it has been ascertaine: Vi from con- 
versation with him since the date of lis lett that the lands to 
which his inquiry 1s intended to refer are aa within se conflict- 
ing and overlapping lines, designating the twenty-mile or “ indem- 


nity” limits of either grant. | 
These lands, so far as Allen county is concerned, are In townships 
24 8., 20 E.:; 25 8., 20 ane 49 1 E.; and 26 8., 20 and 21 E. 
163 An examination shows thatt he even sections in the described 
limits and townships, to which title has pees from the United 
States, were selected by the Missouri, Kansas & Texas Railway Com- 
pany on August 10, 1872, under the act of July 26th, 1866 (which 
act only provided for such indemnity by even sections). The selec- 
tions were certified by the register and receiver at Independence, 
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April 14, 1875, were embraeed in approved list No. 12, dated Octo- 
ber 16th, 1873, and patent issued to the company November 3d, 18793, 


as provided in said act of July 25d, 1866. 

The odd sections 1n oT cosa and townships, to which title 
has passed from the United | tes, were selected by the Missouri, 
Kansas & Texas Railway C whim and the Leavenworth, Lawrence 
& Galveston Railroad Company (under the act of March 3d, 1868, 
as to the latter company, by which alone, if at all, it was entitled to 
any “indemnity ” lands, and under the acts of f Mare h 3d, 18638, and 
July 26th, 1866, as to the former). On August 8, 1872, the selections 
were certified by the register aud receiver on the day they were 
made, and so submitted to this office, as per — ‘joint list No. 3;” on 
December 17, 1872, there was filed in this office an. Instrument exe- 
cuted December 18, 1872, by the president of the Leavenworth, Law- 
rence & Galveston Railroad Company, and under its seal, which, for 
the purpose of partition, relinquished for-their said company “all 
the right, title, and interest in and to the aforesaid lands (embraced 
1 ss pendence joint indemnity list No. 3) to the Missouri, Kansas 


& Texas Railway C ompany, their successors and assigns, and request 
prey patents therefor may issue to the said Missouri, Kansas 
164 & Texas R dilway Company.” Accordingly said lands were. 


on Api il 10, 1873, certified to the State of Kansas as for the 
benefit of the oasis Kansas & Texas Railway Company, per ap- 
proved list No. 

Thus, the only title from sea United States to any of the lands in 
question has passed either by y pal ent direct to or by a certification 
to the State for the benefit of the Missouri, Kansas & Texas Rail- 
Way ( ompany. So far as such patenting case certification are con- 
cerned I am unable to discover any defect the title. 

Whether or not the Leavenworth, “penne & Galveston Railroad 
Company had any rights in the premises which they could have 
transferred makes no difference, Inasmuch as, under the acts of 
1863 and 1866, and the absence of any conflicting claim, the Mis- 
lway Company would still have been en- 


{ 
> 
A 


sourl, Kansas & Texas Rat 
titled to all of said lands. Iam therefore of opinion that they were 
legally and regularly patented or approved. 

Mr. Haskell’s letter does not set forth wherein it is claimed that 
the title from the United States was wrongfully issued, and in the 
—— of any specific allegation LO that ettect as shall | simp Ly dis- 

“USS the oeneral — raised. 

The grants to or for the Missot LY, Kansas W& ‘Texas Railway Com- 
pany have been thus far adjuste “cl Upon thie assumption that under 
the acts of 1863 aul 1d 1866 it was entitled to both odd and even see- 
tions within its “indemnity” limits, where the same Lager v ss with 
the “indemnity ” limits of the Leavenworth, Lawrence & Galveston 
railroad. Iam of opinien that this was and 1 the ined econstrue- 

tion of said acts, but | am unable LO find that there has ever 
165 been any explicit decision by this office, or by the depart- 

ment, determining the rightsof the former company as against 
the latter. 

It was, however, acquiesced by the latter, at least as far as the 


oes 
naw 
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lands in Allen county are concerned. The title passed from the 
United States under that construction and without any opposition. 

lt has been finally determined that the Leavenworth, Lawrence 
& Galveston Railroad Company is not entitled to any lands in its 
“indemnity” limits, but no question has been heretofore raised 
against the right of the Missouri, Kansas & Texas Company to the 
lands. ‘That company has received. title under an undisputed con- 
struction of law, and, in my opinion, all questions concerning such 
title are res adjudicatis; and any attempt to disturb the title before 
either this Department or Congress would only tend, as I believe, to 
create uncertainty respecting the power of the companies to sell, and 
could only result in a complete confirmation of the title as 1t now 
rests. , 
As to the validity of any title to these lands in the Leavenworth, 
Lawrence & Galveston Company, either by deed from the Missouri, 
Kansas & Texas Railway Company or by patent from the State of 
Kansas In pursuance of the “adjustment” between the companies, I 
have simply to state that, in my opinion, that is a matter which 
calls for no action on the part of the Government. 

If the Missouri, Kansas & Texas Company has seen fit to bestow 
a portion of the lands upon the Leavenworth, Lawrence & Galves- 
‘ton Company itis not within the province of the United States to 
interfere therewith, nor can the setting aside of such an arrange- 
ment benefit the settlers, for, as before stated, if the title has not 
vested in the latter company under the partition, it certainly has 
inured to the Missouri, Kansas & Texas Company under its grant. 

The letter from Mr. Haskell is herewith returned. : 

. Very respectfully, your ob’*t servant, 

J. A. WILLIAMSON, 


Commissioner. 


166 Inthe Cireuit Court of the United States for the District of 
Kansas. 
BENJAMIN Harris Brewster, Attorney General, &e., 
Us. 
KANSAS City, LAWRENCE & SOUTHERN KANSAS RAILROAD COMPANY. 
Now comes the respondent and moves the court for leave to file 
as additional proof in this case the certified copy herewith submitted 
of “Cireular No. 15, of January 24, 1867, in regard to selections in 
satisfaction of railroads and other congressional grants” issued by 
the Commissioner of the General Land Office and approved by the 
Secretary of the Interior, and for cause of this motion submits and 
and refers to the annexed affidavits. 
~ GEO. W. McCRARY, 
JAS. HAGERMAN, 


Counsel for Respondent. 


Notice of above application received and same may be submitted 
at chambers at any time. 
July 20th, 1885. 
GEO. R. PECK, 
Solicitor for Complainant. 


ed 
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167 STATE OF Missourt, | 
Countd of Jackson, j 


~ RX 


Geo. W. McCrary, being duly sworn, on his oath deposes and 
savs that he is counsel for respondent in this ease and had the 
principal ehar p: 1e for trial. 


re of the preparation of the san 
A a 
(& & » ae . 5 + . + ¢ 1] ee eg ] ct + ’ > - ~“e 
Affiant says that by mutual consent all technical rules respecting 
? 2 
i i 


e] 
the taking and filing of proofs were waived, and it was agreed by 
counsel that either party should be at liberty to file any documen- 
tary evidence at any time before the argument of the case, and, in 
fact. much of the proof was not filed until the day of the argument. 

A thant says that pursuant to t his agreement he caused to be filed 
all the documentary proof within his knowledge, or which he was 
able to discover touch Ing the issues 1n the case 
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L, R. Co., that the order ol withdrawal referred tO Was VOIdG: an 1n 
’ . . > he . : P . . 
the ciosin@’ printed argument of counsel Tor compiainant the point 
] iy sein Se oa aed : 4 : ] , . 
Was made that tne eq uitable bitie OF respondent 18S not Cood under 


(? Qf | : + | \ mtary aS nteariar Ta Li1@ 
the act of | Sob, Decause the secretary OF the [nterior did not cause 


the selection of the lands in question to be made for in- 
4 . 
168  demnity purposes as required by the first section of that act. 
< i A j ‘ 4 
Affiant’s attention was then for the first time ealled to the 
characte! of the proot upon this }) int, and, alth ue@h he considered 
A A " 7 ‘ . sf 
if quite sufficient, he. ne vertheless. out of abundanee of caution, made 


inquiry at the General Land Office at Washington as to whether 
there Was any furt her documentary proot upon the point, and has 
recently ascertained that the instructions of the Commissioner of the 
( reneral Land ( )thee, approver by the Secretary of the Interior, under 
which the selections in question were made, were of record in said 
othee. 

Thereupon affiant obtained and herewith presents a certified copy 
of said instructions, and now prays the court for leave to file the 
same as a part of the document 


ary proo! in this case. 


e 


GEO. W. McCRARY. 


Subseribed and sworn.to before me this 18th day of July, A. D. 
1885. 
My commission expires Nov. 25th, 1588. 
[SEAL. ] FRANCIS W. RANDOLPH, 
| eer 
Notary Public. 
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After such lists have been examined and you have attached your 
certificate thereto the same will be consecutively numbered, com- 
mencing with No. 1, for each railroad or separate grant. Upon the 
payment of the fees and certification of the lists by you the register 
will post the selections in the tract-book after the following manner: 

“ Selected , 186-, by A. B., agent for the Railroad Co., act 
——, list No.—;” and on the plats he will mark the tracts so selected 
a ee 

After the selections are properly posted and marked on the plats 
the lists will be transmitted to this office, accompanied by the evi- 
dence of the agent’s appointment. | 

4th. The fees will be due in all cases where the service may have 
been rendered subsequent to the passage of said act of 1864. 

5th. The receiver will account for the fe es thus paid in his monthly 
and quarterly accounts, specially setting forth in the same the partic- 
ular case or cases on which such fees had accrued, giving the name 
of road, number, and date of the list of selections for which they 
had been paid. 

‘6th. By joint resolution No. 10, of January 30, 1865, “ mineral 
lands” are not embraced in the grants made at the first session of 
the Thirty-eighth Congress, unless otherwise specially provided in 
the act or acts making the grants. 


Pacific Railroads. 
Acts approved July 1, 1842, and July 2, 1864. 


7th. By section 21 of the latter act these companies are a igh 
to pay cost of “surveying, selecting, and conveying” the lands, in 
addition to the register and receiver’s fees exacted by the act of July 1, 
1864, before mentioned. ‘This cost of surveying and conve ying is, by 
the decision of the Secretary of the Interior of November 8 1866, 
limited to the lands granted by act July 2, 1864. There fore the 
“cost” will be assessed and collected on the lands outside of ten 
miles and within twenty miles from the line of the road, where the 
grant is under both acts. 
~ To ascertain the cost of “surveying,” which includes both sur- 
veying in the field and office work, the company will apply to the 
surveyor general of the State or Territory in which the lands are 

situated. Upon as semen Ee the sums due for surveying and 
175 ~— office work for the “section or sections of road” for whieh 
selections have been or are to be made, a deposit of those sams 

must be made to the credit of the Treasurer of the United States 
with an authorized depositary. The duplicate of deposit must be 
filed with the surveyor general; whereupon he will transmit to the 
register and receiver of the prope r land office his certificate of such 
payment having been made, specifying how much was for surveying 
and how much for office w: M, as per Form C 

The surveyor general’s certificate, together with the triplicate 
certificate of deposit and the evidence of the agent’s appointment, 
must accompany the lists of selection when transmitted by you to 
this office. 
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THE 


(A. 
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()} 
County or _-__ 


——, being duly sworn, di 


i : i [et P ] ri ia i ile a ih le 
avent ol the rOrmMeriyv thie that the foregoing list Of 1allas, 
, ; ’ : , ‘ ] . > a + at oc . nae ae | . es ‘ 
which [ hereby select. 1S a correct List of a portion Of the pubhie lands 
Pe } 3 i tae ' 5 aca m ce +] 
claimed by the said - coInNpany as Inurling to ——, to ald 1n the 
. . } i . . ] . . > } } 
construction of the —— from —, for which a (ral of lands was 
} } ‘ ? } ._ y Y 
_¥é ; 4 } ‘ at } . , } ' a Oe aca . é } ‘ ; é‘ re, 
made D\ the acts of Congress approved ae | that the Said lands 
« ‘ i 7 
" <4 ¢ , " > - ] y? " : . “di ] ; — . . 
are vacant, Unappropriated, ana are hot ieterdadicted mineral nor re- 
: ] : ] * {° eS & ee , + ar ] ’ 
rveaqd lands, and are of the character Col templated Dv thi rant, 
et. et R- 4 + a a Pa : C “ 
Del yr within the limits of —— miles oh each side ot tie line of rOULC 
fora continuous distance ol —— miles, belne’ tor — section ol sid 
} t-> e+ — fr : 
road, startling from and Cndinyeg —_——- 
a, 
ee yen ] = ey a "RR ise 
Oworn ind SUDSCLTIDed DeTO! me this — dav ot —. —_— 
X . riy} 6 © le ] } } , . , ] , , } : > 
NOTEK.— this QAhnIdAaAVIL Mma be made bvbetore elthel ne register Ol 
receiver of the United States | ad Oonee 
a |> 
Lis ( 15.) 
Ty ' ‘me ny ry rom ‘ 
UNITED STATES LAND OFFICE, 
tad 1S F 
\V . } ,y 9 = ’ f? FT if } t | iT 17 i ‘j 4 }* { at ixy | } ay*y tt 1) ] y \” 6 , 17 wy | 
ve nereoyv @ertviyv tha We Nave Carerluli\ Ld CPitically e@exXamihe 
» % f° : : . tM lis rc } ae 3 ] . | ue | E ] ux } : . 
bLhne loregoing 11st OF tanas, Claimed by the ——, unaer tp Vrant to 
i 2 ] } } ] } 
the ——, by acts of Congress approved ——, and lected —— b\ 
} ? . } ‘ | } | ? ; 
omar the duly authorized age! nd we have tested th ieccu- 
‘te Aon ] wi wee ci 1, ri ges ce 1 4] "a 
racy of sald list by the plats and records of this office, and that we 
] : j mes "hd RS ] -)° 
find the same to be correet An ve furth ertily that the filing 
, , Pa a 1 4} i] ' : 
of said list ts allowed and approved, Wd tNhat the wnotie oO} said rand 
eo Se SAR ee f 4) ‘ene mer ; me 
are surveyed pubiie tands of the Un Lr stat and \\ nih the iimit 
\ ©] ! ae ol 
OI -———— —MW11eS ON eacn Side: ana 1b bie ameare not, nor is any 
] Speen Srna ] a : P ! : cad } ; } o 
Dal tLhnereor, returned ind denominated iS mineral land or tands, 
] » ors } 
nor ¢ imed as swamp lands nor is there any homestead, pre-emp- 
i 
, a ] ee Fee P Ra ao le jo oe 
L1O} state, or other valid ciaim to a portion of the said lands on 
| ‘% BPs x: : 
fle or reeord 1n this othe 
' Cea atl > nt>t. ] ? t | {- } — * ¢ haw “y ) ‘ ‘ } } } j yf 
MIrbiiel Thv that the loreQVoing’? List SHOWS anh assessment O 
. } i} } i | ’ ry ye ‘ > ’ y 
the fe pavable to us allowed by the act of Congress approved July 
’ ‘ : ” 4 e } ] f 5 } Ye . > 7 xara ] ‘ 
Ll, 1S64, and eontempiat | OV the @l1reuiar ol instructions dated Jan- 
’ . 
) a St ea { " : ; | ‘ coo 
uar 24. roo/, addressed By the Commissioner of the General Land 
( th ® ' }* } t ‘* ane , wal? , + tlt 1 We. * |6 cl savas: +} fa 
PICG Us? POV ISU ang receive®rs or tne hited states and omees: ana 
| | — , *Y . ee ? } , ¥ i va ) + | : < 
[hat the sald cCompany have pald to the undersigned, the recelver, 
the full sum of ——, in full payment aud discharge ol suid fees 


KANSAS CITY, LAWREN 


CE & SOUTHERN KANSAS 


} 


POse it 


‘ 
« 


vy tl I am the land 


! 


——, Register. 
’ Receiver. 


9G THE KANSAS CITY, LAWRENCE & SOUTHERN KANSAS 


ated on this map, showing the line of the public survey in connec- 
tion with the surveyed line of the route; and that the acts of said 
deputy or division engineers in the premises were duly approved 
and accepted on behalf of said company by this deponent as said 
chief engineer of the | 


’ 
Chief lnginee P.. 
[ Revenue stamp. | 


Sworn and subseribed this —— day of ——, before me, 


[SEAL.] 


3 
Notary Public. 


The map of location must, as shown in the above form, in all 
eases show the lines of the public survey in connection with the 
line of route. 


18] (No. 2.) 


OFFICE OF THE —, 


——, 1S6-. 

[t is hereby certified that, in pursuance of the act of Congress 
approved July 1, 1862, entitled “An act to aid inthe construction 
of arailroad and telegraph line from the Missouri river to the Pacific 
Ocean, and to secure to the Government the use of the same for 
postal, military, and other purposes,’ wherein a grant of lands 1s 
made by the section to the ——, who are thereby authorized 
to construct a railroad and telegraph line from | 


~and the act of 
July 2, 1864, amendatory thereof, which to eonstruect said 
railroad, this map shows the location of the line or route of the 
from —— to , being a part of the line or route of said railroad 
as definitely fixed, 1n compliance with said acts of Congress and in 
pursuance of the resolution of the board of directors of said com- 
pany, passed on the ——; and that the dates of the field work 
thereof are truly indicated along the line, from station to station, 
upon this map. 

In testimony whereof the has caused the same to be signed 
by its president and engineer and has attached hereunto its corpo- 
rate seal at , on the day and year first above written. 

[ SEAL. | ; President. 


—— —, Chief Engineer. 


Attest : ; Secretary. 
182 (No. 3.) 
—— OF : ! 
. > > S$ - 
County of 7 


, of ,in. said county and ——, being duly sworn, 
deposeth and says that he is the chief engineer of the said railroad 
from to , being for section of ‘miles, as shown 


by the line of route in connection with the lines of the public sur- 
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YS THE KANSAS CITY, LAWRENCE & SOUTHERN KANSAS 


In testimony whereof I have hereunto set my hand and caused 
to be affixed the great seal of the 


Done at this ——— day of emememen” 
[ SEAL. | , Governor. 
Attest : ; 
Ne cretary Oj omancinmen, 
LS6 (No. 7.) 


EXECUTIVE OFFICE, 


[, —— ——, Governor of the ,do hereby certify that 
this plat or map of the has been duly filed in my office by the 
said company, and shows that portion of the said railroad com- 
mencing at —— and ending at ——, which has been completed and 
equipped as required by the act of Congress approved ——, and the 
, approved ——, entitled 


] “ee . 
. . , } } ’ 
AcL Ol the Legislative Assembly oi the 


“«__” eranting lands to the said railroad company. 


4 


In testimony whereof I have hereunto set my hand and caused 
to be affixed the oreat seal of the | 
Done at —— this —— day of ——. | 

[SEAL. | , Governor. 
Attest : ; 
Secreta ry of enete 


187 Uwnirep STAteEs oF AMERICA, |- 
. . , j SS. 
District of Kansas, j 


At aterm of the circuit court of the United States of America, 
for the district of Kansas, begun and held at the city of Topeka, in 
said district,on Monday, the 24th day of November, A. D. 1884, 
proceedings were had and appear of record in words and figures 
follow ing, to wit: | 

‘THuRSDAY, Dec. 4th, 1884. 


BENJAMIN Harris Brewster, Attorney General, for ) 
and on behalf of the United States, | 
KANSAS Crry, LAWRENCE AND SOUTHERN KANSAS 
RAILROAD COMPANY. | 


This suit came on to be heard and was argued by counsel and 
submitted, the complainant to have 30 days to file briefs and de- 
fendant 30 days thereafter to file briefs. 
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° 102 K.C.,L.&8. K.R. R.CO. VS. BENJAMIN HARRIS BREWSTER, &C. 


Witness the Honorable C. G. Koster, judge of the circuit court of 
the United States for district of Kansas, this Sth day of October, 
LSS. | 
C. G. FOSTER, Judge. 


Received a copy of the above, and service accepted, this 8th day 
ot ( eto} er, LSS5. 
GEO. R.. PECK, 
Solicitors for Complainants and Appellees. 

195 [Endorsed :] No.4118. Inthe Supreme Court of the United 

States. Benjamin Harris brewster, Att’y Gen’l of the United 

States, comp. & app’e, vs. The Southern kansas Railroad Company, 

def. & app’t. Citation. Filed Oct. 8, 1585. A.S. Thomas, clerk, by 
Frank J. Thomas, deputy. | 


196 UnNrrep STATES OF AMERICA, | 
° ° > oa ese’ 
District oO} Konsas, } 


I, A. S. Thomas, clerk of the cireuit court of the United States of 
America for the district of Kansas, do hereby certify the loregoing 
to be a true, full, and correct copy of the entire record, pleadings, 
evidence, and original citation in the suit of Benjamin Harris Brews- 
ter, Attorney General of the United States of America, for and on 
behalf of the United States of America,vs. The Kansas ¢ ty, Lawrenee 
and Southern Kansas Railroad Company, No. 4115 in said court. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of said court, at my office in ‘Topeka, in said district of Kansas, 
this 12th day of October, A. D. 1885. | 
| The Seal of the Cireuit Court of the United States, District o1 

A. 8S. THOMAS, Clerk, 
By FRANK J. THOMAS, Deputy. 
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EXTRACTS FROM CHARTER OF ATCHISON, 
TOPEKA & SANTA FE RAILROAD COM- 
PANY, BEING ACT OF TERRITORIAL 
LEGISLATURE OF KANSAS, 

BEB. 11, 1859. 


\N ACT INCORPORATING THE ATCHISON AND ‘l'OPEKA 
RAILROAD COMPANY. 


be it enacted by the Governor and Legislative Assem- 
hly of Territory of Kansas: 


Section 1. Thats. C. Pomeroy, C. kK. Holliday, 
Luther C. Challis, Peter T. Abell, Milton C. Dickey, 


P 


Asaph Allen, Samuel Dickson, Wilson L. Gordon, 
Geo. S. Hillyer, Lorenzo D. bird, Jeremiah Murphy, 
(reorge H. Fairchild and F. L. Crane, with such other 
persons as may associate with them for that purpose, 
are hereby incorporated a body politic and corpor- 
ate, by the name of the Atchison and Topeka Kail- 
road Company ; and under that name and style shall 
be capable of suing and being sued, impleading and 
being impleaded, defending and being defended 
against, in law and equity, in all courts and places ; 
may make and use a common seal and alter or re- 
new the same: be capable of contracting and being 
contracted with; and are hereby invested with all 
powers and privileges, immunities and franchises, 
and of acquiring by purchase or otherwise, and of 
holding and conveying real and personal estate, 
which may be needful to carry into effect fully the 
purposes and objects of this act... 


Sec. 2. The said company is hereby authorized 
and empowered to survey, locate, construct, com- 
plete, alter, maintain and operate a railroad, with 
one or more tracks, from or near Atchison, on the 
Missouri river in Kansas territory, to the town of 
Topeka in said territory, and to such point on the 
southern or western boundary of said territory, in 
the direction of Santa Fé, New Mexico, as may be 
most convenient, suitable for the construction of 
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said road: and also to construct a braneh of said 
railroad to any point on the southern boundary of 
said territory of Kansas in the direction of the 
Gulf of Mexico. 


Sec. 3. The said company are hereby author- 
ized and shall have the right of way, and may ap- 
propriate to its sole use and control, for the pur- 
poses contemplated herein, land, not exceeding one 
hundred feet in width, through the entire length of 
said road, upon such route as may be determined : 
and for the purpose of denots, side tracks, cuttings 
and embankments, for building engine-houses and 
shops, or wood and water stations, may take such 
land, earth or material, as may be necessary for the 
construction or completion, preserving or maintain- 
ing said road. 


Sec. 9. It may be lawful for said railroad 
company, their agents or engineers, for the purpose 
of exploring, surveying or locating said road, to 
enter upon any lands, doing no unnecessary damage, 
without the consent of the owner, and may acquire 
by release, donation or otherwise, any lands, and 
may hold the same, or convey to others, or use same 
in any manner deemed for the interest of said com- 
pally. 


Sec. 20. This company shall have the power 
to make such contracts and arrangements with 
other railroads which connect with or interest the 
same, as may be mutually agreed upon by the 
parties, for the leasing or running their roads, or 
any part thereof, in connection with roads in other 
States ; and shall be empowered to consolidate their 
property and stock with each other, such consoli- 
dation to take place whenever such companies shall 
respectively agree upon the terms and conditions 
thereof; and shall have all the powers, privileges 
and liabilities that they may hold by their several 
charters, by filing a copy of such articles of consoli- 
dation in the office of the secretary of this territory. 
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VD GRANT ACT OF CONGRESS OF MARCH 


a ] S65. 


THE STATE OF IX ANSAS, IN ALTERNATE SECTIONS, 


rO AID IN THE CONSTRUCTION OF CERTAIN RAIL- 


ROADS AND TELEGRAPHS IN SAID STATE. 


r> nx } ’ ’ } ry ' 
lat, if é nacted by the Seat (sit PIOUS O] Repr . 


tatives oF the United States of America in ¢ ongre SS 
issembled, That there be and is hereby granted to 
the state of Kansas, for the purpose of aiding in the 
construction—first, of a railroad and telegraph from 
the city of Leavenworth by the way of the town of 
Lawrence, and via the Ohio City crossing of the 
Usage river, to the southern line of the state, 1n the 
direction of Galveston bay, in ‘Texas, with a branch 
from Lawrence by the valley of the Wakarusa river. 
to the point on the Atchison, Topeka & Santa Fe 
Railroad, where said road intersects the Neosho 

second, of a railroad from the eity of Atehi- 
via ‘Topeka, the capital of said state, to the 
western line of the state, in the direction of Fort 
Union and Santa Fé, New Mexico, witha branch 
from where tis last named road crosses the Neosho. 
down said Neosho valley to the point where the 
id first named road enters the said Neosho valley. 


rivel 


sald 


a 


every alternate section of land. designated by odd 
numbers, for ten sections in width on each side of 
said roads and each of its branches. But in case it 
shall appear that the United States have, when the 
lines or routes of said road and branches are defi- 
nitely fixed, sold any section or any part thereof, 
oranted as aforesaid, or that the right of preemp- 
homestead settlement has attached to the 


bIoOn or 


same, or that the same has been reserved by the 
United States for any purpose whatever, then 1 
shall be the duty of the Secretary of the Interior to 
cause to beselected, for the purposes aforesaid, from 
the public lands of the United States nearest to 


wer 


OE id tik eee a ree 
i ce 
a a lh on alli Saati 


: — ¢. } } 
rs OF sections above specinea, sO much iand, 1n 


alternate sections or parts.of sections, designated 
1) \ odd numbers, as shall be equal to sucn lands as 
the United States have sold, reserved or otherwise 
appropriated, or to which the mghts of pre-emption 
or homestead settlements have attached as afore 
22 which lands. thus indicated by odd numbers 
ind selected by direction of the Secretary of the 
Pnicerior a Lforesald., shall be held bv the sta ot 


Le 
Lansas jor the wus and purpose aroresald : Pyro- 


rided, Vhat the land to be so selected shall, in no case 
be located furtner than twenty miles from the lines 
of said roads and branches: Provided further, That 


" : | ; Bec 4 . ‘ i cy ze ;} 
bDhe ianads nerevy oranted ror and on account of said 
} 
Li 
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roads and branches severally sha 


j 


applied in the construction of the same, and for no 
other purpose whatever, and shall be disposed of 


lv as the work progresses through the same, as 


in this act hereinafter provided : Provided also, That 
ho part of the land cranted by this act shall be ap- 
plied to aid in the construction of any railroad or 
part thereof, for the construction of which any pre- 
vious grant of land or bonds may have been made 
by Congress: And provided further, Vhat any and 
all lands heretofore reserved to the United States. 
by anv act of Congress, or 1n any other manner Dy 
competent authority, for the purpose of alding in 


object of interna! improvement, or for any othe! 


purpose whatsoever, be, and the same are hereby 


‘ ‘ 
2 Aus ' ’ : ° 7m eo) . : } ; o . 
reserved to the United States from the operations 
of this act. except so far as it may be found neces- 
; sine ee a ; “aa } 
sarv to locate the routes of said road and: branches 


} ] 


, 


. } i° = . } = | ; 7 
right-of-way only shall be granted, subject 
approval of the President of the United States. 
i 


y 


PEC. J lid be rf further enacted. ‘| hat the Se (*- 


tions and parts of sections ol} land, which, by sucl 


| 
' 


erat shall remain to the United States, within ten 
miles on each side of said road and branches, shall 
not be sold for less than double the minimum price 
of the public lands when sold: nor shall any of 


; 


said lands become subject to sale at private entry 


through such reserved lands: in which case the 
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until the same shall have been first offered at_ pub- 
lic sale to the highest bidder, at or above the in- 
creased minimum price, as aforesaid: Provided. 
That actual and bona fide settlers, under the provis- 
ions of the preemption and homestead laws of the 
United States, may, after due proof of settlement, Sm 
improvement, cultivation and occupation, as now 
provided by law, purchase the same at the in- 
creased minimum price aforesaid: And provided 
also, That settlers on any of said reserved sections, 
under the provision of the homestead law, who im- 
prove, occupy and cultivate the same for a period 
of five years, and comply with the several condi- 
tions and requirements of said act, shall be entitled 
to patents for an amount not exceeding eighty acres 
each, anything in this act to the contrary notwith- 
standing. 


Sec. 3. And be it further enacted, That the 
said lands hereby granted to said state shall be 
subject to the disposal of the legislature thereof, for 
the purposes aforesaid, and no other; and the said 
railroads-and branches shall be and remain public 
highways, for the use of the government of the 
United States, free from all toll or other charge 
upon the transportation of any property or troops 
of the United States. 


Sec. 4. And be it further enacted, That the 
lands hereby granted to said state shall be disposed 
of by said state only in manner following, that is to 
say : when the governor of said state shall certify 
to the Secretary of the Interior that any twenty 
consecutive miles of either of said roads or branches 
is completed in a good, substantial and workman- 
like manner, as a “first- class railroad, and the said 
Secretary shall be satisfied that said state has com- 
plied in good faith with this requirement, the said 
state may cause to be sold all the lands granted as 
aforesaid, situated opposite to, and within a limit of 
ten miles of the line of said section of road thus 
completed, extending along the whole length of 
said completed section of twenty miles of road, and 
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no further. And when the Governor of said state 
shall certify to the Secretary of the Interior, and 
the Secretary shall be satisfied that another section 
of said roads or branches, twenty consecutive miles 
in extent, connecting with the preceding section, 1s 
completed as aforesaid, the said state may cause to 
be sold all the lands granted and situated opposite 
to and within the limit of ten miles of the line of 
said completed section of road, and extending the 
length of said section, and so, from time to time, 
until said roads and branches are completed. And 
when the Governor of said state shall so certify, 
and the Secretary of the Interior shall be satisfied, 
that the whole of said roads and branches and tele- 
vraph are completed in a good substantial and 
workmanlike manner, as first-class railroads and 
telegraph, the said state may cause to be sold all 
the remaining lands granted and selected for the 
purposes indicated in this act, situated within the 
said limits of twenty miles from the line’ thereof, 
throughout the entire length of said road and 
branches: Provided, That if any part of said roads 
and branches is not completed within ten years 
from the passage of this act, no further sale shall 
be made, aud the lands unsold shall revert to the 
United States. 


Sec. 9. And be it further enacted, That the 
United States mail shall be transported over said 
roads and branches, under the direction of the Post 
Office Department, at such price as Congress may by 
law direct: Provided, That until such price is fixed 
by law, the Postmaster General shall have the powe 
to determine the same. 


Approved Mareh 5, 1863. 
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ACT OF THE LEGISLATURE OF KANSAS 
ACCEPTING GRANT OF CONGRESS 
OF MARCH 3.1863. 


An AcT TO ACCEPT A GRANT OF LAND MADE TO THE 
STATE OF KANSAS BY THE CONGRESS OF THE 
UNITED STATES, TO AID IN THE CONSTRUCTION OF 
CERTAIN RAILROADS AND TELEGRAPHS IN SAID 
STATE. AND TO APPLY THE SAME TO CONSTRUCTION 


OF SUCH ROADS AND TELEGRAPHS. . 
Be if enacted hy lhe Legislature of t hve State orf Kansas: 


Section |. ‘The state of Kansas hereby accepts 
the grant of lands made to this state by the Con- 
oress of the United States, by act entitled ‘* An Act 
‘for a grant of Jands in the state of Kansas, in al- 
* ternate sections, to aid in the construction of cer- 
“tain railroads and telegraphs in said state,” ap- 
proved March 3, 1863, upon the terms and condi- 
tions set forth in said act of Congress. 


Sec. 2. In consideration that the Leavenworth, 
Lawrence & Fort Gibson Railroad and Telegraph 
Company shail construct a railroad and telegraph 
from the city of Leavenworth, by the way of the 
town of Lawrence, and via the Ohio City crossing 
of the Osage river to the southern line of the state. 
in the direction of Galveston bay, in the state of 
Texas, with a branch from Lawrence, by the valley 
of the Wakarusa river, to the point on the Atch- 
ison, Topeka & Santa Fe railroad, where said rvuad 
intersects the Neosho river, the State of Kansas 
hereby agrees to grant, bargain and sell to said 
Leavenworth, Lawrence & Fort Gibson Railroad 
Company all that portion of the lands granted to 
this state by the above-named act of Congress ap- 
plicable to the construction of the above-described 
railroad and telegraph, and the above described 
branches thereof, and which shall be selected or 


oy 
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located in conformity with the provisions of the 
above-mentioned act of Congress. And the said 
state of Kansas further agrees, and it is hereby en- 
acted, that so soon as said Leavenworth, Lawrence 
& Fort Gibson Railroad company shall complete any 


twenty consecutive miles of either said road or 


branch, as required by said act of Congress. the 
Governor of this state shall by patent convey to 
such eompany all the lands granted as aforesaid 
which shall be situated opposite to and within a 
limit of ten miles of the line of said section of road 
thus completed, extending along the whole length 
of said completed section, and no further ; and so 
from time to time until said road and branch shall 
be completed. And whenever said road, branch and 
telegraphs shall be completed, as required by said 
act of Congress, the Governor shall convey to said 


company all the remaining land granted by said 


act of Congress and applicable to the construction 
of said road, branch and telegraphs: Provided, how- 
ever, That said agreement for the sale of said lands. 
and all conveyances thereof, shal! be for the uses 
and purposes, and susject to the conditions, rever- 
s1ons and provisions set forth and contained in said 
act of Congress and in this act: And provided fur- 
ther, That at the point of intersection of said road 
and branch, there shall be an equal division of the 
lands granted to aid in building said road and 
branch, 


Sec. 3. In consideration that the Atchison, 
Topeka & Santa Fe Railroad Company, formerly the 
Atchison & Topeka Railroad Company, shall con- 
struct a railroad from the city of Atchison via To- 
peka to the western line of said state, in the direc- 
tion of Fort Union and Santa Fé, New Mexico, with 
a branch from where said road crosses the Neosho down 
the said Neosho valley to the point where. the Leaven- 
worth. Lawrence v Fort Gibson railroad enters 
said Neosho valley, the state of Kansas hereby 
agrees to grant, bargain and sell to said Ateh- 
son, Topeka & Santa Fe Railroad Company all that 
portion of the lands granted to this state by the 
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above-named act of Congress, applicable to the con- 
struction of the herein above described railroad 
and branch thereof, and which shall be selected and 
located in conformity with the provisions of the 
above-named act of Congress. And the said state 
does further agree, and it is hereby enacte d. that 
\\ vhe ‘never said Atcheson, Topeka & Santa Fe rati- 
oad C Tatar shall comple te any twenty consecu- 
tive miles of either said road or branch, as required 
by said act of Congress, the "leon of this state 
shall, by patent convev to said Atchison, Topeka 
& Santa Fe Railroad Company all the lands granted 
as aforesaid, and which shall be situated opposite 
to and within a limit of ten miles of the line of 
said section of road thus completed, extending 
aloug the wnole length of said completed seetion 
and no further; and so from time to time until 
said road and branches shall be completed as re- 
quired by said act of Congress. And whenever said 
road and branch shall be thus completed, the Gov- 
ernor of this state shall convey sh said company all 
the remaining lands granted by said act of Con- 
vress, and applicable to the panded of said 
road aud branch: Provided, however, That said 
agreement for the sale of said lands and all con- 
veyances thereof shall be for the uses and pur- 
poses, and subject to the conditions, reversions and 
provisions set forth and contained in said act of 
Congress andin this act: And provided, further. 
That if the Congress of the United States shall, on 
or befere the fourth day of March, 1866, consent that 
the Neosho valley Branch of the above named road 
may be extended so as to intersect the Union Pa- 
citic Railroad, Eastern Division, at or near Fort 
Riley and shall make a grant of laud for such ex- 
tension of hke amount with that granted per mile 
for the construction of the herein above-named 
principal road, then said Atchison, Topeka & Santa 
l'é Railroad Company shall proceed to construct 
such branch to such intersection, on the terms and 
conditions herein above prescribed, applicable to 
the construction of such main road. 
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sec. 4. Each of said: companies shall file in 
the othee of the Secretary of State, within six 
months after the passage of this act, a copy of the 
acceptance by the Board of Directors of such com- 
pany of the provisions of this act, duly certified 
under the seal’ of said company, and in default 


Se . es . . 
thereof, all grants and provisions herein contained 
shall, as to the company so failing, cease and be 
void, | 

Sec. 5. Said companies shall respectively with- 
In one year after its road shall have been definitely 
located, file in the office of the Secretary of State, a 
map or profile thereof, and of the land reserved or 
taken for the use of said road, and shall also file 
naps of the parts of such roads and lands in the 
office of the Register of Deeds of.the several counties 
through which such roads shall pass. 

Sec. 6. The right-of-way upon and across all 
lands belonging to this state, to a distance of one 
hundred feet in width, together with the right to 

se construct and use upon such lands all turn-outs 


and water stations, 1s hereby granted to said com- 
panies respectively, for the use of their respective 


roads. 


Sec. 7. Immediately after the passage of this 
act, the Secretary of State shall cause the same to 
be published once in the Topeka T'ribune, and it 
shall thereafter be in force. 

Approved February 9, 1864. 

THOMAS CARNEY, Governor. 


} 


| hereby certify the foregoing to be a true copy 
- | of the enrolled law on file in my office, and that the 
same was published in the Topeka 7'rtbune for Feb. 

13, 1S6O4. | 


W. W. H. Lawrence, 
Secretary of State. 
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ACCEPTANCE BY A. T: @8°F. 2 R Co Or 
ACT OF LEGISLATURE OF KANSAS 
OF FEB. 9. 1864. 


{Filed with Secretary of State of Kansas, August 4, 1#64. | 


Hon. W. W. H. LAWRENCE, Secretary of State for 


ka AiSUS, Topeka, Kansas. 


Sir: Ata meeting of the Board of Directors 
of the Atchison, Topeka & Santa Fé Railroad Com- 
pany, held at the office of the state Treasurer, in 
the city of Topeka, on the 16th day of February, 
i864, a quorum being present, the following resolu- 
tion was adopted, in accordance with the provisions 

of the 4th section of the act of the Kansas legisla- 
ture, entitled “An act to accept a grant of lands 
‘made to the state of Kansas, by the Congress of 
“the United States, to aid in the construction of 
‘certain railroads and telegraphs in said state, and 
“to apply the same to the construction of such 
‘roads and telegraphs,” approved February 9, 1864. 
to-wit: 


Resolved, That the Atchison, ‘Topeka & Santa Fe 
Railroad Company hereby accepts the provisions of 
an act of the legislature of the state of Kansas, en- 
titled “An act to accept a grant of lands made to 
‘the state of Kansas, by the Congress of the United 
‘States, to aid in the construction of certain rail- 
roads and telegraphs in said state, and to apply the 
same to the construction of such roads and tele- 
oraphs,” approved February 9, 1864. 


Now, THEREFORE, I, Samuel C. Pomeroy, Presi- 
dent of the Atchison, Topeka & Santa Fé Railroad 
Company, do hereby certify that the foregoing res- 
olution of acceptance Was duly proposed and adopt- 
ed at the meeting of the board of directors of said 
Atchison, Tope ‘ka & Santa Fé Railroad C ompany, as 
especially narrated at the beginning of this instiu- 
ment. 


er 
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[In Testimony Wuereor, | hereunto subscribe my 
name, and cause the seal of our said railroad 
Company to be Impressed, at the city of New 
York, on this, the twenty-first day of July, A. 
D. 1864. | 
|SEAL. | 

President of the Board of Directors of the Atehison. 
Topeka au Ssonta ke Railroad Company. 


S. C. Pomeroy. 


Attest: C. K. Honiipay, 
Secretary and Director of the Atchison, Topeka & 
Santa Fe Railroad Company. 


{To the foregoing was attached the certificate of the Secretary of State of 


Kansas. | 


LAND GRANT ACT .OF CONGRESS OF JULY 
1, 1864. 


CHAP. CXCVIIL—AN act OF MAKING AN ADDITIONAL 
GRANT OF LANDS TO THE STATE OF KANSAS TO AID 
IN THE CONSTRUCTION OF RAILROAD AND TELE- 


GRAPH LINES. 


bi if enacted by the Senate and Hous: of Repre- 
V/ nbhative S oO} the United States of America 1” ( ONGYrESS 
assembled, That there be and hereby is granted to 
the state of Kansas, to aid in the construction of a 
railroad and telegraph line from Emporia, via Coun- 
cil Grove, to a point near Fort Rilev, on the branch 
Union Pacific Railroad, in said state, every alternate 
section of land designated by odd numbers for ten 
sections in width on each side of said road: Pro- 
vided, That this grant shall be subject to all the 
provisions, restrictions, limitations and conditions, 
in regard to selection and location of lands and 
otherwise, of an act of Congress, approved March 3, 


1863, entitled “ An act for a grant of lands to the 
‘state of Kansas, in alternate sections, to aid in the 
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‘construction of certain railroads and telegraphs 
‘in said state.” Provided. That said railroad shall 
be a public highway, and shall transport troops and 
munitions of war of the United States free of charge. 


Sec. 2. And be it further enacted, That the 
braneh railroad and telegraph from ‘“ Lawrence, by 
‘the valley of the Wakarusa river, to a point on the 
* Atchison, Topeka & Santa Fé Railroad, where said 
‘yoad intersects the Neosho river,” to aid in the 
construction of which a grant of lands was made by 
the said act of 3d of March, 1863, shall be so changed 
as to run from Lawrence to Emporia, and have and 
receive the grant of lands made by said act: Pro- 
pided, That the line of railroad and telegraph from 
Leavenworth, by way of Lawrence and the Ohio City 
crossing of the Osage river, to the southern line of 
the state in the direction of Galveston Bay, shall 
run via Baldwin City. 

Approved July 1, 1864. 


ACT OF KANSAS LEGISLATURE, OF FEB 
| RUARY 12, 1865. 


AN ACT TO PROVIDE FOR THE INCORPORATION, AND 
REGULATION OF RAILROAD COMPANIES. 


he it enacted by the Legislature of the State of Kansas: 


Section 1. That any number of persons, not 
less than nine, associating for the purpose of con- 
structing a railroad, shali subscribe to a statement 
which shall specify as follows: First, the name 
assumed by such company, and by which it shall be 
known. Second, The name and place of residence 
of each of the persons forming the association. 
Third, the name of the place or places of the ter- 
mini of said road. Fourth, The proposed amount 
of capital stock of said company, which shall not be 


; 
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less than five thousand dollars per mile of said rail- 
road. Such statement, verified by the affidavit of 
three or more of the persons therein named, shall 
be acknowledged before some one authvurized to 
take the acknowldgment of deeds, and filed in 
the office of the Secretary of the State, to be by him 
recorded in a book kept for that purpose, and a 
copy thereof, duly certified by the Secretary of 
State, shall be evidence of the existence of such 
company. 


Sec. 2. That when such certificate shall have 
been filed and recorded as aforesaid, the persons 
named as corporators therein are hereby authorized 
to carry into effect the objects named in said cer- 
tificate, in accordance with the provisions of this 
act; and they and their associates, successors and 
assigns, by the name and style provided in said cer- 
tificate, shall thereafter he deemed a body corpor- 
ate, with succession, with powers to sue and-be sued, 
plead and be impleaded, defend and be defended, 
contract and be contracted with, acquireand convey 
at pleasure, all such real and personal estate as may 
be necessary and convenient to carry into effect the 
objects of the incorporation ; to make and use a com- 
mon seal, and the same to alter at pleasure, and to 
do all acts necessary to carry into effect the objects 
for which said company was created ; and such com- 
pany shall possess all the powers and be subject to all 
rules, liabilities and restrictions, provided by this 
act: Provided, That any corporation or corporations 
formed and organized or consolidated under the pro- 
visions of this act, exercising or attempting to exer- 
cise, any banking powers under any pretense what- 
ever, or the business broker or brokerage, shall for- 
feit their right of incorporation or consolidation. 
under or by virtue of this act. 


Sec. 3. Any corporation formed in pursuance 
of this act shall be, and is, hereby authorized to 
construct and maintain a railroad with single or 
double track, with such side-tracks, turnouts, offices 
and depots as it may deem nécessary, between the 
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FROM GENERAL LAWS OF KANSAS WHICH 
TOOK EFFECT OCT. 31, 1868 (SEE COM- 
PILED LAWS OF KANSAS, 1883, 

PAGE 210 ET SEQ.) 


(i320.) “G80. 42. Kivery railway corporation 
shall, in addition to the powers herein before con- 
ferred, have power. 

first. To cause such examination and survey 
for its proposed railway to be made, as may be neces- 
sary fo the selection of the most advantageous route 
and for such purpose by its officers, agents or ser- 
vants to enter upon the lands or water of any per- 
son but subject to lability for all damages which 
shall be done thereto. | 

Second. Totake and hold such voluntary grants 
ofreal estate and other property as shall be made to 
it to aid in the construction, maintenance and ac- 
commodation of its railway ; but the real estate re. 
ceived by voluntary grant shall be held and used for 
the purpose of such grant only, and to purchase and 
hold with power fa COMVE Y i, al estat toy the Purpose OT 
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CHARTER OF UNION PACIFIC RAILWAY 
COMPANY—SOUTHERN BRANCH. 


STATE. OF ILANSAS. 
OFFICE OF SECRETARY OF STATE. | 


I, E. B. ALLEN, Secretary of State of the State 
of Kansas, do hereby certify that the following and 
annexed is a true and correct copy of the original 
instrument of writing filed in my office September 
29), LSbo. 


In Testimony WuHeErREOF, [ have hereunto sub- 
scribed my name and affixed my official seal. 
Done at Topeka, Kansas, this 50 day of Aug., [SS6. 

|SEAL. | .. B. ALLEN, 

Se cretary of State. 


We, whose names are hereunto subseribed, viz. : 
Robert. McBratney, James R. McClure, and 8S. M. 
Strickler, of Davis county ; T. 5. Huffaker, M. Conn, 
G. M. Simeock, R. B. Lockwood, of Morris county ;: 
EK. Goddard, R. H. Abraham, P. Bb. Maxson, J. H. 
Watson, G. Rh. Harper, Peter Harvey, M. M. Baker, 
of Lynn county; John T. Cox, H. Kelley, F. W. Tet- eek. 
ter, S. S. Prouty, lL. B. Seott, A. V. Coffin, of Coffey 
county ; N.S. Goss. Isaac W. Dow, and James Crane, | 
of Woodson county, do hereby associate ourselves 
together as a railroad company. under the act of 
the Legislature of the state of Kansas, entitled “An 
"act to provide for the incorporation of railroad 
“companies,” approved Feb. the 13th, A. D. 1565, 
to be known as the * Union Pacific Railway Com- 


or ee sa 


pany, Southern Branch.” 
The object of this association shall be the con- 
struction of a railway, commencing at or near ae 


Kort Riley, or the junction of the Republican and 
Smoky Hill forks of the Kansas river, and on the 
line of the Union Pacific Railway, E. D., running 
thence, via Clarks Creek and the Neosho river, to 
a point at or near where the southern boundary line 


ae 


| 
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| of the state of Kansas crosses the said Neosho 
river, | 

The ultimate object of this association being to 
secure the construction of a continuous line of rail- 
way from the points above named, via the Arkansas 

Nes and Red River to the city of New Orleans, in the 
state of Louisiana. 

The capital stock of this association shall be 
one million of dollars. divided into shares of one 
hundred dollars each. 

In Testimony WHEREOF, we hereunto subseribe 

: Our names. : 
Rk. McBratngy, J. R. MoCuure, 
S. M. STRICKLER, I. S. HUFFAKER, 
M. Conn. G. M. Simcock. 
Rt. B. Lockwoop, E. Gopparp., 
Rh. H. ABRAHAM, P. B. Maxson, 
J. H. Watson, G. Kh. HARPER, 
Peter HARVEY. M. M. Baker, 
JOHN ‘|’. Cox, H. KELLEY, 
I’. W. Terrer, S. S. Proury. 
. A. V. CorFrin. |. b. Scort, 
N.S. Goss, Isaac W. Dow, 
JAMES CRANE. | 
STATE-OF KANSAS, } _- 
Corrry Country. Boras 
Before me, as notary public in and for the 


county and state aforesaid, personally appeared A. 
V. Coffin, I. B. Scott and H. Kelley, three of the 
subseribers to the foregoing statement of associa- 
tion, to me personally known, who being sworn in 
due form of law, on oath say that the foregoing is a 
true statement of the association entered into by 


ee Omer —" 


f . . 
the parties whose names are thereto subscribed and 
. for the purposes therein set forth. 
aed 


[In Testimony Wuereor, | have hereunto sub- 
scribed my. name and official seal, this 20th day of 
Sept., A. D. 1565. 
| [ SEAL. ] Joun IT’. Cox, 


Notary Public Coffey County, Kansas. 
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ASSIGNMENT BY A., T. @ S. F. Rk. CO. TO U. P. 
RLY. CO... SOUTHERN BRANCH. 


Tuis InpENTURE, Made this 19th day of March, 
\. D. 1866, by and between the Atchison, Topeka & 
Santa Fe Railroad Company, party of the first part, 
and the Union Pacific Railway Company. Soutbern 
Branch, party of the second part, both corporations 
created and organized under and by virtue of the 
laws of the state of Kansas : 


WitnessetH, That whereas, by act of Congress 
entitled ‘* An act for a grant of lands to the state of 
“Kansas in alternate sections, to aid in the con- 
‘struction of certain railroads and telegraphs in 
“said state,” approved March 3, 1565, lands were 
granted to said staté in aid of the construction 
(among other roads and branches) of a railroad from 
where the main line of road of the party of the first 
part crosses the Neosho river, down said river to 
where the Leavenworth, Lawrence & Fort Gibson 
Railroad enters said Neosho valley ; and Whereas, 
by the act. of Congress entitled “An act making an 
‘additional erant of land to the state of Kansas to 
‘aid in the construction of railroad and telegraph 
“lines,” approved July the Ist, 1864, an additional 
crant of lands was made to the state of Kansas, to 
aid in the construction of a railroad and telegraph 
line from Emporia via Council Grove. to a point 
near Fort Rilev, on the branch Union Pacitfie Rail- 
road in said state ; and Whereas, the Legislature of 
the state of Kansas, by its act entitled * An act to 
“accept a grant of lands made to the state of Kan- 
“sas, by the Congress of the United States, to aid 
‘in the construction of certain railroads and tele- 
‘oraphs in said state, and to apply the same in the 
“construction of such railroads and telegraphs,” 
approved February 9th, 1564, did accept the grant 
of lands so made by Congress: and Whereas, the 
legislature of said state by said act did agree to 
vrant, bargain and sell to the party of the first part 


he 


° 
~~ 
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hereto, in consideration (among other things) that 
said party of the first part should construct a rail- 
road from a point on the Union Pacific Railroad, 
Mastern Division, at or near Fort Kiley, down the 
Neosho river to the point where the Leavenworth. 
Lawrence and Fort Gibson railroad enters the said 
Neosho valley, said road LO he coustruected as in sald 
act of the legislature, and the above recited acts of 
Congress specifically provided, and did agree, on the 
completion of sections of said road as therein pro- 
vided. to COHUVEY by patent to the party of the first 
part hereto, all the lands granted as aforesaid by 
Congress, and applicable to the construction of the 
road last above mentioned ; and Whereas, the party 
of the first part did, within six months after the 
assage of the above recited act of the legislature 
of the state of Kansas, file their acceptance of the 
Proy isions of the above recited act, and did thereby 
convenant and agree with the state of Kansas 
(among other things), covenant that they would 
construct the road herein indicated, and do and 
perform all and singular the conditions and require- 
nents insaid acts of said legislature and of Congress 
contained, and Whereas, the party of the second 
part has since that time become a body corporate 
and politic. created and organized for the purpose 
of constructing a railroad from a point on the Union 
Pacitie Railroad, Eastern Division, at or near Fort 
Riley, to the southern boundary of the state of Kan- 
Sas, DY Wa) of the Neosho valley, and on the route 
OT road contemplated mn said acts of Congress, and 
said legislature; and Whereas, the legislature of the 
state'of Kansas has made to the said party of the 
second part, a large appropriation to aid in the 
construction of the line of road last above men- 
tioned ; and Whereas, the great length of the main 
line of road of the party of the first part, must delay 
the speedy construction of the road in the valley of 
the Neosho River; and Whereas, the public good 
requires t iat there should be no conflict of rights 
in the construction of the road in said valley : 
THEREFORE, for and in consideration of one dollar 
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to them in the hand paid, the receipt whereof is 
hereby acknowledged, and in further consideration 
of the premises, covenants, undertakings and agree- 


ments of the party of the second part hereinafter 


contained and set forth, to be by said party kept, 
performed and observed, the party of the first part 
hath bargained, sold and assigned, and by these 
presents doth bargain, sell and assign and transfer, 
deliver over to the party of the second part, 
their representatives and assigns, all the rights, 
titles and interests, franchises, authority, privileges, 
immunities and liabilities, held, acquired, possessed 
and enjoyed, for constructing, maintaining, operat- 
ing and enjoying a railroad from the Union Pacitic 
Railroad, Kastern Division, from a point at or near 
Kort Riley, down the Neosho valley to where the 
Leavenworth, Lawrence and Fort Gibson Railroad 


‘may enter the Neosho valley ; which rights, titles 


interests, franchises, authorities, immunities and 
liberties accrued to and became vested in the 
parties of the first part by virtue of its acceptance 
of the provisions of the act of the legislature of the 
state of Kansas above recited, and its promise, 
covenant, undertaking and agreement to do and 
perform all and singular the requirements and con- 
ditions of said act of said legislature and the acts of 
Congress hereinbefore recited and referred to, and 
in compliance by the party of the second part with 
the terms, requirements and conditions of the above 
recited acts, the party of the first part authorize and 
empower the party of the second part to receive, 
hold and enjoy any lands, property or effects ap- 
plicable to the construction of a railroad between 
the points aforesaid, as fully and completely as the 
party of the first part might have heid and enjoyed 
such lands, property and effects had this assign- 
ment or transfer never been made. 


IN CONSIDERATION OF THE PreEmisEs. And the 
further consideration of one dollar to them 
in hand paid, the receipt whereof is hereby 


acknowledged, the party of the second part, their 


, 


- 
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legal representatives and assigns, further agrees 
covenant and promise with and to the party 
of the first part, their successors, legal repre- 
sentatives and assigns, that they will and 
faithfully do and perform all and singular the 
duties, obligations and requirements imposed upon 
said party of the first part, and assumed and under- 
taken by said party under the several acts of Con- 
cress and of the state of Kansas heretofore cited 
and hereby referred to as more fully setting forth 
the obligations and habilities hereby assumed, and 
that they will construct maintain and operate a 
railroad and telegraph from a point on the Union 
Pacific Railroad, Eastern Division, at or near Fort 
Riley, down the Neosho river vallev to where the 
Leavenworth, Lawrence and Fort Gibson Railroad 
may enter said valley, within the time required, and 
on the terms and conditions prescribed in said acts ; 
and the party of the second part further agree. cov- 
enant and promise the party of the first part that 
the will protect and hold free from harm or loss 
in property or estate, the party of the first pari 
against all forfeitures or penalties incurred or ad- 
judged against said last named party in conse- 
quence of any default or failure made or permitted 
after the date hereof in the construction. mainten- 
ance or operation of said road or telegraph em- 
braced in this agreement; and the said party of 
the second part further agree that they will repay 
any and all moneys necessarily expended up to the 
date of these presents for engineer's survey, plat 
and profiles by the party of the first part, upon the 
above named line of railroad, on the delivery to 
them of said engineer’s maps plats and profiles 
upon which such expenditures were made. 


[In 'l'estimony Wuereor, The parties hereunto have 
subseribed their names and afhxed their seals. 
DY order of the respective board of directors. 
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the sections above specified, so much land as shall 
be equal to the amount of such lands as the 
United States have sold. reserved, or otherwise ap- 
propriated, or to which the right of homestead set- 
tlement or preémption has attached as aforesaid, 
which lands, thus indicated by the direetion of the 
Secretary of the Interior, shall be reserved and held 
see the state of Kansas for the use of said company 
by the said Secretary for the purpose of the con- 
- uction and operation of said railroad, as provided 
by this act: Provided, That any and all lands here- 
tofore reserved to the United States by any act of 
Congress, or in any other manner by competent 
authority, for the purpose of aiding in any object of 
internal improvement or other purpose whatever, 
be, and the same are hereby, reserved and excepted 
from the operation of this act, except so far as it 
may be found necessary to locate the route of said 
road through such reserved |: cane in which case the 
right-of-way, two hundred feet in width, is hereby 
oranted, subject to the approval of the President of 
the United States: And provided further, That said 
lands hereby granted shall not be selected beyond 
twenty miles from the line of said road. 


sec. 2. And be it further enacted, That the sec- 
tions and parts of sections of land which by the 
aforesaid grant shall remain in the United States, 
within ten miles on each side of said road, shall not 
be sold for less then double the minimum price of 
public lands when sold: Provided, That actual 
bona fide settlers under the preemption laws of the 
United States may, after due proof of settlement, 
improvement and occupation, as now provided by 
law, purchase the same at the price fixed for said 
lands at the date of such settlement, improvement, 
and occupation: Provided also, That settlers under 


provisions of the homestead act, who make their 


settlement after the passage of this act, and comply 
with the terms and requirements of said act, shall 
be entitled, within the said limits ot ten miles to 
patents for an amount not exceeding eighty acres 
each 
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Sec. 3. And he it further enacted, That.the grant 
of lands hereby made is upon condition that said 
company, after the construction of its road, shall 
keep itin repair and use, and shall at all times trans- 
port troops, munitions of war, supphes and pubhe 
stores upon its road for the government of the 
United States, free from all cost or charge therefor 
to the government, when required to do so by any 
department thereof. And the lands hereby granted 
shall inure to the benefit of said company as fol- 
lows: When the governor of the state of Kansas 
shall certify that any section of ten consecutive 
miles of said road is completed in a good, substan- 
tial and workmanlike manner as a first-class rail- 
road, then the said Secretary of the Interior shall 
issue to the said company patents for so many sec- 
tions of the land herein granted within- the limits 
above named, and coterminous with said completed 
section hereinbefore granted ; and when certificates 
of the governor aforesaid shall be presented to said 
secretary of the completion, as aforesaid, of each 
suecessive section of ‘ten consecutive miles of said 
road, the said seeretarv shall in like manner issue 
to said company patents for the land for each of 
said sections of road, as in the first instance, until 
suid road shall be completed ; Provided, ‘That if 
said road is not completed within ten years from 
the date of the acceptance of the grant hereinbefore 
made, the lands remaining unpatented shall revert 
to the United States. 


SEC. 4 And bi it further enacted, That as Soon as 
said company shall file with the Secretary of the 
Interior, maps of its line, designating the route 
thereof, it shall be the duty of said Secretary to 
withdraw from the market the lands granted bv 
this act, in such manner as may be best calculated 
to effect the purposes of this act and subserve the 
public interest. 

SEC. 33 And be if further f nacted, That pne 
"United States mail shall be transported on said road 
and under the direction of the Postoftice Depart- 


aU STATEMENT OF STATUTES AND RECORDS. 


ment at such price as Congress may by law provide : 
Provided, That until such price is fixed by law the 
Postmaster-general shall have power to fix the 
compensation. 

SEC. 6. And be if turther enacted, i hi ut the right- 
of-way through the public lands be and the same is 
hereby granted to said Pacific Railroad Company, 
Southern Branch, its successors and assigns, for the 
construction of a railroad as proposed, and the right 
is hereby given to said corporation to take from the 
public lands adjacent to the line of said road mate- 
rial for the construction thereof. Said way is 
vranted to said railroad to the extent of one hun- 
dred feet in width on each side of said road where it 
may pass through the public domain; also all nec- 
essary ground for station buildings, work-shops. 
depots, machine-shops, switches, side-tracks, turn-ta- 
bles and water stations. 


Sec. 7. And be it further enacted, That the ac- 
ceptance of the terms, conditions and im positions 
of this act by the said Pacific Railroad C ompany, 
Southern Branch, shall be signified in writing, 
under the corporate seal of the said company, duly 
executed, pursuant to the direction of its board of 
directors first had and obtained, which acceptance 
shall be made within one vear after the passage of 
this act, and not afterwards, and shall be deposited 
with the Secretary of the Interior. 


Sec. 8. And be it further enacted, That the said 
Pacific Railroad C ompany, Southern Branch, its sue- 
cessors and assigns, is hereby authorized and em- 
powered to extend and construct its railroad ‘from 
the southern boundary of Kansas, rer h through the 
Indian territory, with the consent of the Indians, 
and not otherwise, along the valley of Grand and 
Arkansas rivers, to Fort Smith, in the state of 
Arkansas; and the right-of-way through said Indian 
territory is hereby granted to said company, its sue- 
cessors and assigns, to the extent of one hundred 
feet on each side of said road or roads, and all nee- 
essary grounds for stations, buildings, work-shops, 
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SEc. 9. And be it further enacted. hat the 
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of this act: Provided, That said lands become a 
part ot the pubhe lands of the Ll nited States.. 

Sec. LO. And be it further enacted. That said 
Pacific Railroad Company, Southern Branch, its 
successors and assigns, shall have the right to nego 
tiate with, and acquire title to land for railroad pur- 


oses from any Indian nation or tribe authorized 
yy the United States to dispose of lands, and from 
any other nation or tribe of Indians through whose 
lands said railroad may pass, subject to the ap- 
proval of the United States, or from any Company 
or parties incorporated or authorized for such pur- 
poses by such nation or tribe, or which such parties 
may have acquired under the laws of the United 


States. 


SEC. ll. And be ct further enacted, That any rail- 
road company chartered under any law of the 
United States, or of any state which may have been 
heretofore or shall hereafter be organized by any act 
of the Congress of the United States, may connect, 
unite and consolidate with this railroad company. 
after the same shall be located to the valley of the 
Neosho or Grand river, upon just, fairand equitable 
terms, to be agreed upon between the parties, as 
shall not be against the public interest or the in- 
terest of the United States. 


Approved July 26, 1866. 
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ACCEPTANCE OF ACT OF JULY 26, 1866, BY 
M, A: @ 1. BLY. CQ. 


To THE SECRETARY OF THE [INTERIOR DEPARTMENT, 
Wasuineton, D. C.: 


Sir :—This is to certify that at a legally con- 
vened.meeting of the directors of the Union Pacifie 
Railway (Southern Branch) Company. the same be- 
ing a corporation originally chartered under the 
laws of the state of Kansas, at Emporia, Lyon 
county, Kansas, on the Sth day of August, A. D. 
1866, the following resolutions were adopted:  fe- 
solved, That the terms. conditions and impositions 
of a bill granting lands to the state of Kansas to 
aid in the construction of the Southern Branch of 
the Union Pacific Railway and telegraph, from Ft. 
Riley, Kansas, to Ft. Smith, Arkansas, passed by 
Congress 24th day of July, A. D. 1866, and ap- 
proved by the President 26th day of July, A. D. 
1866, be and the same are hereby accepted by the 
said Union Pacific Railway (Southern Branch)Com- 
pany ; and Lesulved, That a copy of this resolution, 
properly authenticated, be forwarded to the Secre- 
tary of the Interior. 

Given under our hands and the corporate seal 
of the Union Pacific Railway (Southern Branch) 
Company, at Emporia, Lyon County. Kansas, this 
sixth (6th) day of December, A. D. 1866. 

N. S. Goss, 
Pres. U. P. Rly. (Southern Branch) Co. 


P. B. Maxson, 
Sec. U. P. Rly. (Southern Branch) Co. 


SEAL. | 
| UNION PACIFIC RAILWAY, | 
INCORPORATED SEPT. 25, 1865. 
SOUTHERN BRANCH. 
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Branch, held at Emporia, Kansas, on the third day 
of February, 1870, at which meeting a majority of 
the stock of said company was present, it was voted 
that the name of said Union Pacific Railway Com- 
pany, Southern Branch, be changed, and made 
* Missouri, Kansas and Texas Railway Company. ”’ 


Levi Parsons. President. 


Subseribed and sworn to before me. this 26th 
day of March, 1870. 
Ww. H. Russet. 


Commissioner for Kansas, in the City, County and 
State of New York. 

I, Thomas Moonlight, Secretary of State, state 
of Kansas, do hereby certify that the foregoing 1s 
a true and correct copy of the original instrument 
filed in my office March 31, A. D. 1570. 

In ‘l'estimony Wuereor, | have hereunto subscribed 
my name, and caused to be fixed the great seal 
of the state. 

Done at Topeka, this 3lst day of March, A. D. 
LS70. 


|SEAL. | THoMAS Moon tieuHt, 
Secretary of State, State OF Kansas. 


ACT OF THE LEGISLATURE OF KANSAS 
RATIFYING ASSIGNMENT. 
CHAPTER CII.—Rar3roaps. 

RESOLUTION ratifying the transfer of certain railroad lands. 


Resolved, by the Legislature of the State of Kansas: 


That the transfer and assignment of the Atchi- 
son, Topeka & Santa Fé Railroad Company, made and 
executed on the 19th day of March, A. D. 1866, to the 
Union Pacific Railway Company, Southern Branch, 
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of all the rights, titles, interests, authority, privi- 
leges, immunities and liberties, held, acquired, pos- 
sessed and enjoyed, for constructing, maintaining, 
operating and enjoying a railroad from a point on 
the Union Paeifie Railroad, Kastern Division, at o1 
near Kort Kiley, down the Neosho valley tO where 
the Leavenworth, Law rence & Hort Gaibson Railroad. 
imay intersect the Neosho valley be, and the Sale 
is hereby ratified and confirmed: Provided, The 


t 


term franchise, as used in the said transfer and as- 
signment, shall not be construed to impair in any 
way the charter of said Atchison, Topeka & Santa 
Le Railroad Company. 
\pproved February 26, 1567. 

‘ HF (CRAWFORD. Governor 


ACT OF CONGRESS OF JULY .26. 1876. 


CHaPp. 227.—An ACT TO DECLARE FORFEITED TO THE 
UNITED STATES CERTAIN LANDS GRANTED TO THE 
STATE OF KANSAS IN AID OF THE CONSTRUCTION 
OF RAILROADS, BY ACT OF CONGRESS APPROVED 
MARCH THIRD, EIGHTEEN HUNDRED AND SIXTY- 


THREE, 


) j } } ‘ f ae i f ; " 5 
bY, ; f WaACTI (f bref thi LIPRALE AHA Hous (j/ hf? pre- 
sentat DES OF Eile { hited states of} Americd WwW Con- 
P ; Te as / / j f Y] >|] -F ! cur : a * . oa i 
Gress assented, Nat all lands which ‘re granted 
4 > ’ " sy ’ ; . , j I a i | 4 " ] 
by act of Congress, approved March third, eighteen 


) 
hundred and sixty-three, to the state of Kansas te 
aid in the construction of a railroad, commencing 
at Leavenworth, Kansas, and running, by way of the 
town of Lawrence and the Ohio City crossing of the 
Osage hiver, to the southern line of the state, in the 
direction of Galveston Bay, in Texas, with a branch 
from Lawrence, by the Valley of the Wakarusa 
River, tO a point on the Atchison, ‘Topeka & Santa 
H'é Railroad, where said road intersects the Neosho 
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river, and which have not been patented to said 
railroad company by the United States under said 
grant or earned by the completion of said road and 
to which said company are not lawfully entitled, 
are hereby declared forfeited to the United States, 
and shall hereafter be subject to entry only under 
the provisions of the homestead laws of the United 
States. 3 

Approved, July 24, 1876. 

The lands in controversy are situated along 
the line of railroad vown the Neosho Valley, and 
fall within the indemnity limits of the grants of 
March 3d, 1863, and July 26th, 1566. | 

The grants of 1863 and 1864 were made to the 
state of Kansas, and by the state in the first in- 
stanee conferred upon the A., T. & S. F. R. Co.. and 
afterwards transferred by said company, with the 
assent of the state, to the Union Pacific, Southern 
Branch. See assignment (ante, p. 22) and ratifica- 
tion thereof (ante, p. 34.) The grant of 1866 was to 
the state, but for the express purpose of aiding said 
Union Pacific Railroad Company, Southern Branch, 
to construct and operate its railroad from Fort 
Riley down the valley of the Neosho river (ante, p. 27). 
‘The lands were also within the indemnity 
limits of so much of the act of 1865, as provided for 
the construction of the line known as the Leaven- 
worth, Lawrence & Galveston Railroad. The lands 
applicable to this line were conferred upon the Leav- 
enworth, Lawrence & Fort Gibson Railroad Com- 
pany (ante, p. 10); and that company and its successor 
made sume claim thereto, and joined with the M., 
K. & T. in selecting these lands as indemnity. (See 
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‘ | r j Ss . H 
(x. VM. WacrxKer. of Lawrence. in Douglas eounti 


. rsa 
and state Of ii Llisas, 1) TY duly SWorn., Ge poses ana 
savs that he is the ehief engineer of the Union Pa- 
eific Railwav Company, Southern Branch, and has 
been such chief engineer since the Ist day of Sep- 
tembei IS6D°: and that as said chief engineer did 
survey and mark upon the ground the line or route 
of the said railway from Junetion City, near Kort 
Rilev. Kansas. to Counell Grove. Kansas. at the 
times respectively designated bv dates. which AVEC 


] l - © ao a ' i} > i : : ‘ - Re : 
included between flagstatts Upon and alone bone route 


of said railway, as delineated on this map; that from 
(founell Grove to Emporia the line or route of said 


| | in. chief engineer 
Ke Railroad Com- 


ad notes of whieh 


‘elved Dy deponent, but he has 


raliwa\ Was Si ; 
i: 7 erases Pe i-<o, Jf , ‘ 
{)} bne Ate PLiSUtutl,. lopeka aA Sab bi 
Wbahy, Lil December. 
nave not vet veen rer 
ran ij 1c IrvevV ° heat 1d @} 
hcp) UO Sct li SU] vt \ i | bch | Stich ( ig 
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POSSeSslon Of 
neer of the Union Pacific Railway, Southern 
m the 24th to the 25th dav Ot sep- 
tember. 1S66, inclusive, made an examination and 
fixed route of said railway from Emporia to the 
northern boundary of the Osage Indian reservation 
Near Humbolt. Kansas. 


(+ M. WALKER. 


Chie} lingineer 


Sworn and subsertbed this 17th day «* Novem- 


Her. IS66. hefore Iie 
T. kt. Mass. 
Notary Public. 


ISEAL. | 
OFFICE OF THE UNton PactFic RAILROAD COMPANY. 
SOUTHERN BRANCH. ASSIGNEES OF THE ATCHISON. 
TOPEKA & SANTA FE Rat~Roap CoMPANy, 
November 17. 1S66. 


lt is hereby certified, that in pursuance of the 


. 


ct of the legislative Assembly of the state of Kan- 


#! . 
- 
< 


a PR 
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sas, approved February 9, A. D. 1864, entitled, “ An 
“act to accept a grant of lands made to the state of 
* kansas by the Congress of the United States, to aid. 
‘in the construction of certain railroads and tele- 
‘graphs in said state, and to apply the same to con- 
“struction of such roads and telegraphs.” This map 
shows, 1n connection with the public surveys, the 
actual surveyed line of route of “the Union Pacific 
* Railroad, Southern Branch, from Junetion City, 
“near Fort Riley, in the state of Kansas, to th 
‘northern boundary line of the Osage Indian reser- 
vation, at or near the town of Humboldt,” as per 
athdavit of the chief engineer of said railroad, as 
definitely fixed in comphance with the act of Con- 
eress, approved March 3, A. D. 1863, and in pursu- 
ance of the resolution of the boara of directors of 
said railroad company, passed August 10, A. D. 1866: 
and that the dates ot the tield work thereof are 
truly indicated along the line from station to station 
upon this map. 


In ‘TESTIMONY W HEREOF, the Union Pacifie Railroad 
Company, Southern Branch. has hereunto at- 
tached 1S corporate seal. and eaused the Sa Tl 
to be signed by the Viee President and Acting 
President and Chief Engineer, at TI 
day and year first above written. 

ANDREW AKIN. 
A cting President. 

|SEAL. | G. M. WALKER. 
7 Chief Hngineer. 

Attest: P. B. Maxson, per W. R. Hora, 


Acting 7 CYETANY. 


ae = : *_" 
opeKa, on the 


I, Samuel J. Crawford, Governor of the state of 
Kansas, do hereby certify that this plat or map of 
the Union Pacific Railroad, Southern Branch, has 
been duly Hiled in ny office by the railroad com- 
pany, who are the legal assignees of the Neosho 
Valley Branch of the Atchison, Topeka & Santa 
le Railroad Company, and shows in connection 
with the public surveys the location of the line 
or route as actually surveyed of the Union Pacifie 
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Railroad, Southern Branch, from Junetion City, 
near Fort Riley, in the state of Kansas, to the north- 
ern boundary line of the Osage Indian reservation, 

1 of Humboldt. as definitely fixed 
in complance with the aet of Congress approved 
Mareh 3, A. D. 1865, entitied * An act for a grant of 
ls to the state of Kansas in alternate sections, 


at Or near tne tow 


Jane 
‘to aid in the construction of certain railroads and 
‘telegraphs in said state,” with the act of the Legis- 
lative Assembly of the state of Kansas, approved 
Mebruary 9, A. D. LS64, entitled “An act to accepta 
‘orant of lands made to the state of Kansas by the 
* Congress of the United States. to aid in the con- 
‘struction of certain railroads and telegraphs In said 
‘state,and toapply the same to construction of such 
“roadsand telegraphs, granting certain lands to the 


> : . } : ae ; » 9? 
Said round Hereln named. 


In TestimoNy WHereor, | have hereunto set my 
hand, and caused to be afhiixed the great seal of 


he 


the state of Kansas. 


Done at Topeka, this 17th day of November, A. 
[) 1866. S. J. CRAWFORD. 


ISEAL. | Grovernoyr., 
[ a. . ? 
Attest : | bARKER,. 


Secretary Oj State. 


on a 
— 


|The diagram and map showing the definite location of Union Paeifie Railway 
southern Branch. and upon which the foregoing certificates were. was filed wth the 
retary of the Interor, December 3. 1866, as shown by annexed certificate of the 


— 


@¢° 


Commissioner of the General Land Office. Record p. 58. | 


2? =6'The Union Pacifie Southern Braneh Com- 
pany claimed Nunder all the acts, as wil! he SeCeYy by 
reference to the following letter, filed with, and cls 
explanatory of, said map of definite loeation 


(Ktecord, p. 60.) 


WASHINGTON, 1). C., January 3, 1867. 


Hon. O. H. Brownine. SECRETARY OF THE INTERIOR: 


Sir :—The map of the definite location of the 
line of the Union Pacific Railwav, Southern Branch, 
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from Junction City, at or near Fort Riley, Kansas. 
LO the northern boundary Ol the Usage lands. Wials 
forwarded to you 1l7th November, 1566, from To- 
peka by the Governor of Kansas, and received at 
your othce November the 26th. 1866. but for some 
unaccountable reason, without a letter of trans- 
mittal. Hon. hk. MeBratney’s attention having 
been called to the facet, filed a letter of transmittal 
under date of ¥6 November. 1866. which contains 


errors and omissions which the company desire to. 
correct 
\/ i r*s } ° IZ ? -i,, i | } 
We therefore respectfully request that this let- 
Ler he haere Ot} file. (4S he claratory Of thre P/U Poses 


} ; , jf : , j i , °) ; . 
for whieh the said COMLPAHY presented did. filed said 


The ap Was hled LO Show the line Of said road 
as definitely located by-said company, from June- 
tion City at or near Fort Riley, Kansas, to the 
Northern boundary of the Osage reservation. An ad- 
ditional map will be filed as soon as the surveys of 
the line are completed from said northern boundary 
of the Osage Indian reservation to the southern 


boundary of the state of Kan 


ln presenting the map he retotore filed, as abov« 

} } . } } 
stated, the COMmMpany do not wish to be regarded «as 
prec eluded DY such loeation of the line from. makine 


+ 


any reasonable changes hereafter, when the read is 
being construct i which. further examination of 
the route shall dictate as expedient, nor as hein 
subject by reason of such changes -to a loss of any 
part of the lands granted. 

We desire furthe) fo SaY that ‘fe Cid iW Ov hehalt 
ot said COMPANY all the grants for thay COMST de tion 
(i railroad O}i any part of said line. made ta thie STs 
of Kansas. bi the acts of t; ONGT SS approved M, 17°C }) ry 2 
S605. and July a 1S64. said lands hav NG / been assiqned 
AD if hy the Ate hison. Topeka Ct Si anta i Railroad 
Company, to which they Apt granted by the stati by 
(fyi act approved Febyr Mar ws ) IS64. accepting said Gi "AVTS. 
and that we also claim all ‘re lands granted t » the stati 


of Kansas for the U non Pacific Railway ( Sout he 2) 
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Branch } Company hi thr acl of CONGVESS, approved Y0) 
Juiy, IS66. i 

[In behalf of said Union Pacific Railway (South- 
ern Branch) Company, we therefore respecttully re- 
quest that the lands vranted by said acts between 
Junction City and the northern boundary of the said 
Qsage Indian reservation, within the limits pre- 
scribed in said acts, from the line of the road as de- 
signated in said plat, be reserved from sale until the 
lands of said company be selected. 

Very respectfully your obedient servants, 

N.S. Gross, President and Att'y, 
JoHN 'T. Cox, Agent and Att y, 
Y Y 
U, Fett We 6g Bet, CM 

5. ‘The secretary of the Interior recognized the 
rizht of said company, under the act of IS66, as 
undoubted, and stated his purpose to recognize its 
rights under the acts of 1563 and. 1564, upon the 
filing of due proof of the assignment from the A., T. 
&S. Ff. This appears by the following letter in re- 


ply to the foregoing. (hecord, p. O1): 


LETTER OF O. H. BROWNING, SECRETARY 
OF INTERIOR, JANUARY 7; 1867, 
CERTIFIED TO BY SECRETARY OF INTERIOR 


JEPARTMENT OF THE INTERIOR, 
W asHineTon, D. C., January 7, 1867. | 


Sir :-Il have received the joint letter of your- 
selfand J. T. Cox, Esq., dated the 3d instant, re- 
questing that it be placed on file as declaratory of 
the purposes for which the Union Pacifie Railwa: 
(Southern Branch) Company presented and filed a 
map of the definite location of the line of said road 
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from Junction City, at or near Fort huiley, Kansas 
to the northern boundary oft the Usage land 
You state that Vou claim On he 
company all the grants for the construction of a 


' 
| 


“rallroad on any part of said line, made to the state 
‘of Kansas by.the acts of Congress, ap | 

h 3. 1S6: | a land 
* March 3, 1865. and July 1, 1864, said lands 


1 


Pe) assigned TO if by tne Atchison. Lo eka & 


‘Santa Fe Railroad Company, to which they were 
‘oranted by the state by an act approved February 
9 1864, accepting said grants,” and also all the 
lands granted to the state of Kansas for the Union 
Pacific Railwav (Southern Branch) Company by the 


i 


' les O§PR 10082 
act of Congress, approved July 26. TS66. 


? 
e 


While this department doubt not thie rights O; thi 
Union Pacific Railway (Southern Branéh) Company 
under the latter act. 1t ean not recognize said com- 
pany as entitled to the’benefits of the aets of Con- 
oress, approved March 5d, 1863, and July Ist, 1864, 


until if shall have established by due proofs a title 


to all the rights and interest vested under said acts 


Ln Lie Atehison. Topeka Ww Santa me Railroad Com- 
Pahy. 

The map, however, will be filed, and appropri- 
ate action taken in regard to it under the aet of 


: ] ” fe se 
VOLSTEess, approved July 26. ISO. 


{ am, sir, very respectiully vour obedient ser\ 


‘ ' ' 4- | ~~ i) 
t. H PULSUAaLIU 7 Liiis i ¢ | i¢-s i i 
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Lal OT Thi¢ interior a certined DV rive rrahiste 
nea : ronment from the A ‘Ty @& Hh’ (‘*qamn: ur ty, 
Mild ASSILTITICUL LIOTL Ullt ao WO Oo. fF. VOMdVDAabhyY tO 
} ij ] | Wy 
$ 4 i ~+ : o. 4 1. 
Lhna rne act of the legislature of wansas. ratify 
} | .) 
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A) STATEMENT OF STATUTES AND RECORDS. 


the chief engineer of the Union Pacific Railway 
Company, Southern Branch, now known as the Mis- 
sourl, Kansas & Texas Railway Company, and has 
been such engineer since November 1, 1569; that 
the line on this map, commencing at Junction 
City, at or near the center of section twelve (12,) in 
township twelve (12) south, of range five (5) east, 
and terminating at the southern line of the state of 
Kansas, at a point three thousand five hundred and 
ten (5,910) feet east of the twenty-seventh (27th) 
milepost or mound, and one thousand seven hun- 
dred and eighty-four (1,754) feet west of the twenty- 


sixth (26th) mile post or mound on said southern 


line of the. state of Kansas. shows the line of the 
route of; Sib] road in connection with the lines ot 
he pubhe surveys; that the road between those 
its has been completed and equipped HS required 


QO. B. Gunn, Chief engineer. 


SWoOrTn ana subscribed this 9th day of July, ISO. 
before me. 


iISEA ey 


; 
' 


THomas Hooxry, Notary Public. 


ltis hereby certified that O. B. Gunn is the 
chief engineer of the Union Pacific Railway Com- 
pany, Southern Branch, now known as the Missouri, 
Kansas & Texas Railway Company, and that the lo- 
eation of the road, as represented on this map, is 
correct. and approved by the company ; and also 
that the said portion of the said road has been com- 
pleted and equipped in all respects as required by 
law. 

Levi Parsons, President. 


Attest : H. B. Henson, Secretary. 


HXECUTIVE OFFICE, / 
l‘opeKA, Kansas, July 13, 1870. 4 
|. James M. Harvey, Governor of the state of 


Kansas, do hereby certify that this map and profile 
of the Union Pacific Railway Company, Southern 
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ranch, now known as the Missouri. Kansas & Texas 
dliway Company. has been hled in iy othe ‘ab \ thie 
said railway company, and shows that portion of the 
sald railroad commencing at Junetion City, at oO} 
near the center of section ra LOW TD 2 south. rah vr 
)» east. and ending southern line of the state of Kan- 
sas. at three thousand five hundred and ten (3.910) 
feet east of the 27th a and one thousand 
seven hundred and eighty-four (1.784) feet west ol 
he twenty sixth (26th) catamaak on said southern 
ine of the state of Kansas, which has heen com- 
ple ted and equipped, as Fe quar (f bi the acts at ( ongie SS 


| 


granting lands to the state and to the said railroad 
company, approved March bs 1865. au ]. S64, and 
July Yh). 156 h. and the act OF the le Gis: lative assembly of 
th state of Kansas. approved Kebr ud yf - = 1S64. entitled 
An act to accept a grant of lands made to the state of 
Kansas by the C ONWGTESS of the United State s, to aid in 
the construction of certain railroads and telegraphs mn 
said state. and to apply the same to construction of such 
roads and te legraphs.” 


Testimony WueEreor, | have hereunto set my 
hand, and caused to be affixed the great seal of 
the state. 

Done at Topeka, this 13th day of July. 1870. 

ISEAL. | JAMES M. Harvey, 

Governor. 
Attest : ‘THomas Moonuienur, 
secretary of State. 


| To the foregoing was attached the map, certified to by the Commissioner of 
the General Land Office, showing the route of the Missouri, Kansas & Texas Rail 
way, from Junction City to the southern line of Kansas, and certificates of Genet 
Land Office, authenticating the foregoing letters, etc. For particulars reference is 
made to said map. Record, pp. 52-53. | 

S. Proof of the completion of the line having 
thus been made according to law, the company pro- 
ceeded, in conjunction with the proper officials of 
the land office, and in strict accordance with the 
regulations of the Secretary of the Interior, to 
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1). 30) ‘| hat the seleetion Was made in strict AC- 
cordance with the general orders of the Secreta \ 
of the Interior regulating such selections, appears 
»D reference LO eircular No 5 I th (;ene al 
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4 STATEMENT OF STATUTES AND RECORDS. 


ing, on pages one to seven, inclusive, 1s a correct 
and true list of the tracts of land within the twenty 
mile limits, granted to the state of Kansas by the 
act of Congress, approved March 5, 1565, entitled 
“An act for a grant of lands to the state of Kansas, 
“in alternate sections, to aid in the construction of 
“certain railroads and telegraphs in said state, ” be- 
ing the vacant and unappropriated lands in the al- 
ternate sections designated by odd numbers, for ten 
sections in width on each side of the Missouri, Kan- 
sas & Texas Railroad, in Kansas. 


And it is further shown by letter of the Secre- 
tary of the Interier to the Commissioner of the Gen- 
eral Land Office, dated July 25, 1870, and the map 
therewith, duly certitied by the Governor of the 
state of Kansas, that the said Missouri, Kansas « 
Texas Railway Company has fully completed and 
equipped, as required by the act, the said railroad 
from Junction City to the southern boundary of the 
state of Kansas. 


And they are now submitted for the approval 
of the Secretary of the Interior, in accordance with 
the requirements of the said act of March 3, 1863, 
subject to all its conditions, and to any valid inter- 
fering rights which may exist to any of the tracts 
embraced in the foregoing list. 


[In Testimony WuHeEREoF, ! have hereunto subseribed 
my name, and caused the seal of the General 
Land Office to be affixed, at the city of Wash- 
ington, on the day and year first hereinabove 
written. 
| SEAL. | Wiiiis DRUMMOND, 

Commissioner. 


DEPARTMENT OF THE INTERIOR. | 
WasuHineton, April 10, 1873. | 
Approved, subject to the conditions above men- 
| 


nioned, 
C, Deano, Secretary. 


(See Record, pp. 52 to 58.) 
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LIST OF LANDS WITH THE RELINQUISH- 
MENT OF THE L. L. &G. RLD. CO. 
TOM. K. @T. RLY. CO. 


[INDEPENDENCE DISTRICT, LIST 3. 
(Here follows description of lands in controversy 


in this case : total acreage, 24,545.99.) 


Kor rhe purpose of partition, the Lea venworth. 
Lawrence & Galveston kh. kh. Company, by the hand 
of its President and over the seal of the company, 
hereby relinquish all their right, title and interest 
in and to the afore-described lands (embraced in In- 
dependence Joint Indemnity List No. 5,) to the Mis- 
sourl, Kansas & ‘Texas Rhailway Company,.their suc- 
cessors and assigns -and re quest that patents there- 
for may issue to said Missouri, Kansas & Texas Rail 
way Company. 


[In Witness WueEreEor, the Leavenworth, Lawrens 
& ype ip Kk. R. Co. have, as afore said, signed 
and sealed at Chicago, in the Sti .“s of [llinois. 

this thirt seni dae of December, A. D.; 1872. 


ISEAL. J. M. WALKER. 


| ae f 
} POSLUCVT, 


(To the foregoing was attached the. certificate of 
the Commissioner of the Ge neral Land Office, au- 
thenticating itas a “copy of a list of lands, with the 
“relinguishment of the L eavenworth, Lawrence « 

“ Galveston Railroad Company,” dated December 13, 
1872, the original being on file in that office.) Ie- 


cord, pp. 42 to 46. 

THE INTER] 
N. April LO 
Appr fsubject ti iti above men- 


tioned. 


DEPARTMENT 


, oecretary. 


ae ee 


IO STATEMENT OF STATUTES AND RECORDS. 


LETTER FROM THE LAND OFFICE TO THE 
GOVERNOR OF KANSAS, FORWARD- 
ING CERTIFIED LIST. 


[DEPARTMENT OF THE INTERIOR, 
(GENERAL LAND OFFICE, : 
W asuineton, D. C., April 12, 1873. | 


Hon. ‘THos. A. OsBorN. GOVERNOR OF KANSAS. TOPEKA. 
KANSAS: 


Str :—Herewith | have the honor to transmit 
xemplified copy of approved list No. 5, embracing 
3,556.91 acres, selected in the Topeka district, and 

45.99 acres in the Independence district, total 
7,(92.90 acres, as lands inuring under the act of 
arch 3. 1863. to the state of Kansas. for the benetit 

* Missouri, Kansas & Texas Railroad Company.” 

The list was returned by you in conformity 
with our letter of ISth ulto., for correction in cer- 
tifieate, under the act of March 3, 1863, which has 
been properly made. 

Please acknowledge its receipt. 
[ am, sir, very respectfully. 
Witiis DrumMonpn, Commissioner. 


(See Record, p. 65.) 


10. The lands selected and certified to the 
state of Kansas, as aforesaid, were on the 19th day 
of May, 1873, duly conveyed by said state to the 
beneficiary, the Missouri, Kansas & Texas Railway 


Company. (See patent set out as Exhibit “ D.’’ to 


ecomplainant’s bill. Mecord, p. 10.) 


ll. The said Missouri, Kansas & Texas Com- 


4 


pany conveyed the same lands to the Leavenworth. 


Lawrence & Galveston Railroad Company, by deed 


lated October 9th, 1871, and by deed of further as- 
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to the Commissioner of the General Land Office. 
The deeision of the Commissioner deals with that, 
and one other question. We quote from it so much 
as relates to the question of route, and the proper 


point of junction. (Record, BD, 443 


DECISION OF GENERAL LAND OFFICE, SEP- 
TEMBER 15, 1870. 


DEPARTMENT OF THE INTERIOR, | 
(FENERAL LAND OFrice, Sept. 15, 1870. | 


Messrs. IT’. A. & C. Ewina. AtTrorneys. LEAVENWORTH. 
LAWRENCE & GALVESTON R. R. Co.. WAasHINGTON 
CITY : 


(FENTLEMEN :-—I have received and considered 
your argument in the matter of the conflicting 
claims of the Leavenworth, Lawrence & Galveston 
Railroad Company and the Union Pacifie Railroad 
Company, Southern Branch, to certain lands in the 
granted and indemnity limits of said roads. 

First, with reference to the lands north of the 
Osage ceded lands. 

You argue that the Southern Branch Road 
claims under the act of 26th July, 1866, for a rail- 
road from Fort Riley to Fort Smith, and also as 
assignees of the Atchison, Topeka. & Santa Fé Rail- 
road Company, under the act of 3d March, 1863, for 
a railroad from the point where the Atchison, ‘l'o- 
peka & Santa le Railroad crosses the Neosho, down 
said Neosho valley to the point where the Leaven- 
worth, Lawrence & Galveston Road enters the said 
Neosho valley; but that they cannot claim under 


} 


both acts, as that would be a double grant, and 
that they have no right under said act of 1863, but 
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are restricted to the act of vat S66; that the 
crant to your road under the act of 3d March, 1863. 
Is three -vears prior to the es ot 1866 to the 
Southern Braneh Road. and hence. that sald CON- 
pany have no claims as ‘against the Leavenworth. 
Lawrence and Galveston Company to any of the 
lands in conflict north of the Osage Indian 
With the question of the right of the Southern 
se Company, as assignees of the Atehison. 
‘opeka & Santa ke Company, to the grant of lands 
under the act of 3d March, 1863, for the railroad 
from where the said Atchison, Topeka & Santa Fé 
road crosses the Neosho river, to the point where 
the Leavenworth, Lawrence & Galveston. road en- 
ters the Neosho valley, we are not now competent 
to deal, the matter having been determined. so far as 
COnCcervus this othee, DV, the —— of the depi Lrl 
ment of March, 1867, in whi after due deli hae 
ation, the secretary fully il i the right of 
said company under that act. and indicates 1 | 
ciple upon which the grant shall be adjusted ; no) 
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by the specific terms of adjustment we are re 
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quired to charge the grant of 1566 with all the lands 
- ee my aS 
on odd sections whicb yt {i He found VaCahlht ald Ih- 

: | | ! ‘ , : 4 
uring under the grant o 1S63, and then make up to 


1 any : dumerones out of th ie unappropriated odd or 
even sections within the indemnity limits ; the only 
advantage inuring to the company by the act of 
IS66 being the more liberal promise. made for in- 
demnity. : 
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point where the Leavenworth, Lawrence & Gal- 


‘veston Road enters the said Neosho valley. 
The south, ay lian if. then. or the qranet 3 s Tha point 
here thre road |} S¢ nted hi FOU ¢ nters the Neosho ) veel: 
ley . where wHOW I ip point C Your ATQUINELLL as- 
serts that vou might. “ with a fair show of reason. 
insist that where the the line of the Leavenworth. 
‘Lawrence & Galveston Road crosses the summit 
‘(or ln western phrase ‘the divide’) between the 
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lo give to the Indennite terminus ot the grant a 
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efinite location, it will be proper to ascertain the 

intent of Congress 1n suis the grant, and the 
views of the state, as the orantee, In the accept- 
ANCE 
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| Aroad running rom serena bite via Liaw- 
renee southward through the state. in the direction 
of Galveston Bay, in Texas. 
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2. Fora road from Atchison via Topeka to the 
western boundary of the state, with a branch from 
vhere it should cross the Neosho, down said Neosho 
valley to where the first named road enters the said 


Neosho valley. 


Phe Purpose or rs OWHYTESS ‘fi thre se grants MUS ty ({S- 
SUST 7) » the CONSEY uctiONn OF} OE WIA stem Vidic eseg south- 


POST JRO] Atel HMiSOMM, OE Fltiti WG trom Leu Cee orth ane 


. 
™. 
. ~ 
— _ 
_ ~ 
a 
—_ * ves 
= 
_ . 
~ 
™ 
= ~ 
= ~.. 
f 
f ~ 
S hened ~ 


‘4 
te ~ 
~ . . 
™~ . 
~ ~ . 
~ ~ 
“ ~ ~ 
~~ - 
ny /f 
- ~ 
— ™ — 
_ — 
f . 
—— . 
~. ~ ~ 
a 
. 
— 
. ~ 
. 
~ ~ 
- 


~~. “ 
—_ 

- 

=~ 

~ 

~ 

~ 

° “a. 
~~ 

a 

e “a 


f 


a 


CE Pe APE 
— 
i s 
cn a 
domes 
q j 
4 > 
= 
be 
» 
~~ ‘ 
i. ohemeoee 
— med 
oo * 
oe =| 
- a“ — 


~ « 
~ 
at Pe 
= ~~ om 
2 am 
bs . ee 
2 oa 
, 
. ducal 


Pon whew 


H2 STATEMENT OF STATUTES AND RECORDS. 


interpretation by the Honorable Secretary of the 
[Interior in his very able argument of the 2Ist of 
May last, to His Excellency, the President, on the 
relative right of the Kansas & Neosho Valley, Lea- 
venworth, Lawrence & Galveston and the Union 
Pacifie (South Branch) Railroad Companies, to build 
a road through the Indian Territory. 

The Secretary expresses clearly the opinion 
that the law requires the road which should first 
reach the boundary to do so at the point where the 
Neosho river crosses said boundary, and though 
the line of the Kansas & Neosho Valley Road strikes 
the boundary about ten miles east of river crossing, 
and according to the interpretation given by you in 
vour argument, may, for all the purposes of the act, 
be in the valley of the Neosho, yet the Secretary 
finds that the point where the said hansas & Ne- 
osho Railroad Company has touched the southern 
boundary of Kansas, and.the northern boundary of 
the Indian Territory, is not one reasonably within 
the meaning and purpose of the general scheme 
which “he has found to have been tixed by the legis- 
‘“Jation and treaties referred to,” and determines 
that the said road is not authorized at present 
under said legislation to enter the Indian Territory 
and build the trunk line aforesaid, and that to com- 
plete its rights at this time, to do so, it would have 
been necessary for said road to have been com- 
pletely constructed to a point in the Neosho 
valley at or near the crossing of the boundary 
line by the Neosho. These findings were approved 
by the President. Again, in the acceptance of the 
grants of 18635 by the state, under the legislative act 
of the 9th of February, 1864, it is declared “that at 
“the pointof intersection of said roads and branches 
“there shall bean equal division of the lands grant- 
‘ed to aid in building said roads and branches,” 


thus reorganizing the right of the branch to the 


grant at the point of intersection. 

lt 18 thus evident that in the USE of the term ‘* Ne ° 
‘“osho valley,’ Congress and the state had in view the 
lowest portion of the valley, or that part nearest to the 
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river available for PO iroad JUT POse a. and that thie point 
where thie first-named road enters the Neosho valley aX 
+P ie, point where if reaches Or CrOSS@S A rive , and 
‘that the grant of 1805 for the branch road would 
- ach tA~ this point,” The point of crossing, how- 
ever, is within the limits of the lands ceded under 
the first article of the Osage Indian treaty of Sep- 
tember 29, 1865, and as the act of 1863 evidently 
did not contemplate giving any lands within an In- 
dian reservation, the grant tothe Atchison branch, 
as well as the Leavenworth, Lawrence & Galveston 
road, under that act must stop at the boundary of 
said reserve ; but to that point, 1t 1s our opinion 
that the branch line is entitled to lands on equal 
terms with the Leavenworth, Lawrence & Galveston 
ron | is os i is “K “S 

This opinion is, of course, open to an appeal 
therefrom to the Honorable Secretary of the In- 
terior, and thirty days are allowed within which to 
hile such appeal. 

Very respectfully, 
Jos. S. Winson, Commissioner. 


lb. Thegeneral merits of this controversy were 
again presented to the Interior Departmentin 187, 


and were then again passed upon, as appears by the 


Ce ee : : : is . eet : \ 
rOlLlOW1LNE OpiNLoONs. (Reeord, pages 54 to SS.) 


LETTER OF HON. CARL SCHURZ, SECRE: 
TARY OF THE INTERIOR, TO HON 
D. C. HASKELL. 


DEPARTMENT OF THE INTERIOR, f 


W asHoineton, D. C., 15 May, LS7S. | 
Hon. D. GC. HasKketr, Houské oF REPRESENTATIVES: 


Sir :—In reply to your letter of the 11th ultimo, 
eonecerning certain Jands within the overlapping 


) 
' 

4 STATEMENT OF STATUTES AND RECORDS. 

limits ef the Missouri, Nansas & Texas Railroad, and 

the Leavenworth. Lawrence & Galveston Railroad, 

in the county of Allen, state of Kausas, which have 

been patente ito the former company, | have the 

honor to — herewith a copy of a report ofthe 

Commissioner the General Land Othee, dated the 

~nd inst., relative to the subject matter of your 1in- 

quiry. : 

In addition to what is contained in the com- 
missioner’s report, and in order that you mav fully 
understand the status of the lands within the over- 
lapping limits of said roads, | deem it proper to state 

oa the grant of odd sections of land to the state 
| f Kansas to aid in the construction of the roads, of 
RN hes ne are successors, “eats 
by an act of Congress, approved March 5, 1565. (12 
Stats., page 772.) As the two grants were made by 
thesame act, 1t is evident, [ think, tbat neither 
| company acquired priority over the a as by virtue 
of the granting act. The withdrawal of odd _ see- 
eal tions of lands falling within the twe nity mile limits 
of both roads was made by letter of the commis- | 


<ioner of the General Land Offiee, Poors March 19. 
1865, received at the local office May 5, 1865. As 
this was a simultaneous withdrawal, neither com- 
pany acquired precedence over the other thereby, 
to the lands lying within the overlapping limits. 

This grant and withdrawal operated upon and 
reserved the odd sections of land Only wand ther i@hts 
of the grautees were, 1n all respects, equal as to the 
lands lying within said limits 

On August S, 1572. said lands aere selected by 


hoth roads, as per joint list No. 3. 

Subsequently, and on December 15, 1872, the 
Leavenworth. Lawrence & Galveston Railroad Com- 
pany relinquished all claim to said lands, and they 
were thereafter patented to the Missouri, Kansas & 
Texas Railroad Company, as stated by the commis- 
s1one # 
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LETTER OF J. A. WILLIAMSON, COMMIS- 
STONER OF GENERAL LAND OFFICE, 
TO HON. CARL SCHURZ. 


DEPARTMENT OF THE INTERIOR, } 
(GENERAL LAND OFFICE, , 
W asHineTton, D. C., May 2, 18d. 


lon. CaRL ScHURZ, SECRETARY OF THE INTERIOR, 
W asHiIneTon, LD. C.: 


Sirn:—I have the honor to acknowledge the re- 
ceipt, by reference, of a letter addressed to you by 
Hon. D. C. Haskell. M. C.. dated April Li. 1877. 

| am directed to make report to you. 

Mr. Haskell states that a snage number of set- 


tlers upon lands in . \lle ‘n county, Kansas, now elaim- 
ed by the Leavenwort] yi. nee & Galveston Rail- 
way Company, call in pe the validity of its ti- 
tle, and for that reason decline to purchase from it ; . 


that said company claims title to a portion of the 
land through a grant from the Missouri, Kansas «& 
Texas Railway Company, under patent to it from 
the United States: that the Missouri, Kansas & 
Texas Railway Company claims to be the legal suc- 
cessor tothe Union Pacific Railroad Company, South- 
ern branch, and the grants for and to that L comps Ln y 
by acts of Congress, approved March 3, 1863, and 
July 26, 1860; that the grants to the Missouri, Kan- 
sas & Texas. and to the Leavenworth, Lawrence & 
Galveston Companies, conflict as to lands in Allen 
county; that by an amicable arrangement, each 
company took certain tracts on parcels of land, and 
in settlement deeded to each other so much as se- 
cured an equitable divison ; that the settlers claim 
that patents to the companies to much of the land 
were wrongfully issued, and that the title thereto 
should be yet in the United States, and they (the 
settlers) be allowed to enter them as in the case of 
other lands be ait jap to the United States ; that, if 
there is any possible defect in the title to these lands. 
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on the day they were made, and so submitted to 


) 


this office, as “per joint list No. 3; on December 
17, 1872, theve was filed in this office an instrument 
executed December 13, 1872, by the president of the 
Leavenworth, Lawrence & Galveston Railroad Com- 
pany, and under its seal. which, for the purpose of 
partition, relinquished for their said company “all 
the right, title and interest in and to the aforesaid 
lands (embraced in Independence joint indemnity 
list No. 3,) to the Missouri, Kansas & ‘Texas Railway 
Company, their successors and assigns, and request 
that patents therefor may issue to the said Missouri, 
Kansas & Texas Railway Company ;” accordingly 
said lands were, on April 10, 1875, certified to the 
state of Kansas, as for the benefit of the Missouri, 
Kansas & Texas Railway Company, per approved 
list No. S. 

Thus, the only title from the United States to any 
ot the lands aL question has passed, ( ither by patent di- 
vect to, or by a certification to the state for the benefit 
of the Missouri, Kansas & Texas Railway Company. 
So far as such patenting and certification are concern- 
ed, [am unable to discover Ait defect in the title. 

Whether or not the Leavenworth, Lawrence & 
Galveston Railroad Company had any rights in the 
premises which they could have transferred, makes 
no difference, inasmuch as, under the acts of 1863 
and 1866, and the absence of any conflicting claim. 
the Missouri, Kansas & Texas Railway Company 
would still have been entitled to all of said lands. 
| am tnerefore of opinion that they were legally and 
regularlv patented or approved. 

Mr. Haskell’s letter does not set forth wherein 
it is claimed that the title from the United States 
was wrongfully issued, and in the absence of any 
specific allegation to that effect, I shall simply dis- 
cuss the general question raised. 

‘The grants to or for the Missouri, Kansas & Texas 
Railway Comyany have been thus far adjusted upon 
the assumption that, under the acts of 1863 and 
1866, it was entitled to both odd and even sections 
within its “indemnity’’ limits, where the same con- 
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ficted with the “indemnity” limits of the Leaven- 
worth, Lawrence & Galveston Railroad. I am of 
opinion that this was and is the proper construction 
of said acts, but 1am unable to find that there has 
ever been any e xphi eit decision by this oimee, or by 
the department, determining the rights of the 
former ney 4 ly as against the latter. 


it was, however, acquiesced in by the iatter, at 

least as far as the lands in Allen county are con- 

U ernedt. Phe title passed trou the li nited State S 74)i- 
4 


(it’] that COMST HUE Lion, (474th 91 iMhout Citef Opposition, 
, i 


it has been finally determined that the Leaven 
worth. Lawrence W poled LoD Railroad Company 1S 
tled to any landsin its “indemnity ” limits 
but ho quest lon has heen heret otore raised AQ Linst 
the right of the Missouri, Kansas & Texas Cor mpany 
to the |. si That company has received title un- 
der an undlis] ie uted construction of law, and in my 
opinion all questions concerning such title are ves 
adjudicata = et 1c any Atte mpl to disturb the title be- 
fore either this department or Congress, wou | 
tend, as | believe, to create uncertainty res] 
he power ot the CQO] npanie sto se LI, and ¢ ‘ould only 
t 


not enti 


see. 


} 


result in ae 1e complete « confirmation of the tit 
how rests. : 


As to the ng 9 ty of any title to these lands in 
the Leavenwortl pled nee & Galveston C oOmpany, 
either by deed Bee the Missouri, kansas & Texas 


allway Company, or r} patent from the state of 
Kansas, in pursuance of the “adjustment” between 
the companies, | have simply to —— that, in my 
opinion, that is a matter which calls for no action 
on the part of the government 

lf the Missouri, Kansas & ‘Texas Company has 
seen fit to bestow a portion of the lands et the 
Leavenworth, Lawrence « Galvan ton Company, it is 
not within the province of the United States he in- 
terfere therewith, nor can the setting aside of such 
an arrangement benefit the settlers, for, as before 
stated. if the title has not vested in the latter com- 
pany nnder the partitio di, it ('¢ rtainly has mured 10 t he 


Visssouri. Kansas ne T' ras ¢ OMpPany under its grant 
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The letter fron Mr. Haskell is herewith re- 
turned. 
Very respectfully your obt. servant, 


J. A. \\ ILLIAMSON, Coniissioner. 


l6. In ISS2 the subject was again brought be- 
fore the Interior Department, and the Commission- 
er of the General Land Office then made his report, 
found in the record, p. 75, upon which this suit was 
instituted. This report, as appears on its face, rest- 
ed entirely upon the assumed validity of the order 
of withdrawal for the benefit of the L.. L. & G.. of 
March 19, 1865 (exhibit “A,” to bill, Record, p. 7), 
mhich order has since heen held roid by this (Clourd 
(see K. Pr oR. Ce vs. A, 7’. Co. Fr, Fe. Co., 112 
U.S,, 414). 


\cT OF CONGRESS, OF AUG. 2. ISo4. DECLARING THE 


EFFECT OF A CERTIFICATION OF LANDS GRANTED 
TO STATES AND TERRITORIES. REVISED STAT- 
UTES, SEC. 2449. 


“SECTION 2449. Where lands have been, or 
‘may hereafter be granted by any law of Congress, 
"to any one of the several states and territories, 
‘and where such law does not CONVEY the fee sim- 
‘ple title of the lands, or require patents to be 
‘issued therefor, the list of such lands, which have 
‘been, or may hereafter .be certified by the Com- 
‘missioner of the General Land Office, under the 
“seal of his office, either as originals, or copies of 
‘the originals, or records, shall be regarded as con- 
‘veying the fee simple of all the lands embraced 
‘in such lists, that are of the character contem- 
‘plated by such act of Congress, and intended. to 

be granted thereby ; but where such lands em- 
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then expressed. ‘That case was submitted upon an 
avreed statement of facts. SOME. of which are now 
ot only pot admitted. hurt vigorously and successfully 
disputed, Vhis change calls for an examination of 
certain questions not heretofore considered by 
me. In view, however, of the similarity in many\ 
respects, and also of the further fact that the mag- 
nitude of the interests involved will inevitably send 
this ease to the court of last resort, | forbear any 
lenethy recital or discussion. | simply state very 
briefly the conclusions to which, upon the facts as 
they now appear, | have arrived. 

The legal title must first be examined. That 
consists of a patent from the state of Nansas, dated 
May 19, 1875, based upon a certificate to the state 
from the Commissioner of the General Land Office. 
Goth certificate and patent recite that the lands 
passed under the grant of March 3, 1863. Upon 
that act, therefore, rests the legal title. ‘The bene- 
ficiaries of the two grants of that act were as named 
by the state, the Leavenworth, Lawrence & Galves- 
ton Railroad Company, and the Atchison, Topeka & 
Santa Fé Railroad Company. Of the first, nothing 
need be said, as nothing is claimed. ‘To the second 
were granted lands for building a railroad from 
Atchison southwestwardly with a branch from its 
crossing of the Neosho, down the valley of the Ne- 
osho to the point where the Leavenworth, Lawrence 
& Galveston Railroad should enter the valley. In 
July, 1864, a further grant was made to the state to 
aid in the building of a road from Emporia, the 
Atchison, Topeka & Santa Fe crossing of the Neosho, 
northwestwardly to the Union Pacitic Road at or 
near Fort Niley. And again, in July 1866, an act 
was passed by Congress granting directly to what is 
now known asthe Missouri, Kansas & Texas [aul- 
road Company, lands to aid in building a road from 
Kort Riley southeasterly, and down the Neosho val- 
ley to the southern boundary of the state of Kansas. 
The line of this road was, therefore, for part of its 
distance, substantially the same as that of the 
branch of the Atchison, Topeka & Santa Fe above 
referred to. In March, 1566, the Atchison, Topeka 
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“the construction of which any previous grant of 

“land or ponds may have been made by Congress.” 

Now the date from which the term “previous ” re- 

lates may be the date of the act itself, or the time 

at which the state should name the beneficiary, or 

it may well be the time of the actnal construction 

of the road. A positive determination of the date 

intended is unnecessary. All that [notice it for is be- 

cause it emphasizes the intent of Congress against 

the doubling of grants upon a single road. Still 

again, when the act of 1866 was before the Senate 

for consideration, reference was made to the grant 

of 1863, ana the tenor of the discussion shows that 

it was understood that the proposed act was to super- 

sede all other acts and to be the only living opera- 

tive grant of lands to aid in building a road down 

the valley of the Neosho. 

These are the principal considerations which 

impel to the conciusion that the Missouri, Kansas 

& ‘Texas, by building its road down the Neosho 

valley, took nothing under the act of IS63. Of 
; course this destroys the legal title, for the act of 
3 1S65 alone provided for certification to the state. 

But itis earnestly insisted that though the legal 
| title may fail, yet equitably the Missouri, Kansas «& | 
Texas was entitled to the lands, and therefore equi- | 
y ty will not interfere. Doubtless if the premise is 
true, the conclusion will follow. This presents to 
| my mind the most difficult question in the case. 

and one upon which | have slowly and hesitating) 

come to a conclusion. | premise this as the correct 

rule applicable to this branch of the case. When 

the legal title fails, the defendant may defeat the 

action by proof that the equitable title to the very 

lands is with it, but not by proof that it had an un- 

adjusted equitable claim upon the government for 
an equal quantity of unselected lands. 

: The act of 1566, as heretofore stated, made a 
direct grant to the railroad company. It provided | 
i for patents from the government to it. It granted 

lands in place and provided for indemnity lands to | 

be selected by the Secretary of the Interior. ‘The 
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BRIEF FOR APPEII ANT 
DAIEF FOR APPELLANT 


GEO. W. McGRARY, 
A. T. BRITTON, 
JAMES HAGERMAN, 
A. B. BROWNE, 


Solicitors fo: Appellant 


Supreme Court oF the United States, 


OCTOBER TERM, 1886. 


THE KANSAS CITY, LAW- \ 
RENCE AND SOUTHERN 
KANSAS RAILROAD COM- 
PANY, | 

A ppellant,( 
Vv. NO, 749. 

BENJAMIN HARRIS BREW- | 
STER, ATTORNEY-GENERAL OF 
THE UNITED STATES, FOR AND 
ON BEHALF OF THE UNITED. 
STATES OF AMERICA. 


APPEAL FROM THE CIRCUIT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF KANSAS. 


This is a bill in equity, filed by the Attorney- 
general in his own name, but alleged to be for and 
on behalf of the United States, in the Circuit Court 


above named, on January 25, 1555, to vacate appel- 
lant’s title to some 20,000 acres of land in Ailen 
county, Kansas. Such lands were conveyed to the 
State of Kansas on April 19, 1875, upon the assumed 
authority of a grant, or grants, to said state for rail- 
road purposes, and for the use and benefit of the 
Missouri, Kansas & Texas Railway Company through 
whom the appellant claims. 

The case rests on bill, answerand documentary 
preofs. The decree below vacates such title. 

Kor the convenience of the Court, a printed 
statement is submitted, marshaling in chronological 
order the Federal and State legislation, and execu- 


tive and corporate action relating hereto. 


STATEMENT. 
FEDERAL AND STATE LEGISLATION. 


l. By act of March 3d 1863, (12 Stats. 772, 


Statement, p. 6) Congress granted lands to the Stat 


‘For the purpose of aiding in the construction. 
“First, of a railroad and telegraph from the 
‘city of Leavenworth, by the way of the 
‘town of Lawrence, and via the -Ohio City 
‘crossing of the Osage river, to the southern 
‘line of the state, in the direction of Galveston 
‘* Bay, in Texas, with a branch from Lawrence. 
‘by the valley of the Wakarusa river, to the 


‘point on the Atchison, Topeka & Santa Fe 
‘railroad, where said road intersects the Neo- 


“Sno river. 


“Second, of a railroad from the city of Ateh- 
“ison via l'opeka, the capital of said State, 
‘in the direction of Fort Union and Santa Fe, 
= New \VLexieo. with (f branch trom whee re this last 

; named road ChrOSSCS the Neosho. down said Neosho 

‘ralley fa the point where the first named road 

‘ eC rite rs the said Ne asho valley.” 

With the road last named “ down said Neosho 


‘valley,’ we are here principally concerned. 


2. Lhe STant Was ¢2 presenti, and to the State 


alone, Section 3 thereof prescribing 


“That the said lands hereby granted to said State 
‘shall be subject to the disposal of the legisla- 
“ture thereof, for the purpose aforesaid and no 
* other.” 

Subject to subsequent identification of the 
particular tracts, all the lands were thus conveyed 
to the State in trust, to secure the construction of 
said roads, the sole limitation upon the State in her 
adininistration of the trust being expressed in the 


proviso to section l. V1Z.: 


‘That the lands hereby granted for and _ on 
* account of said roads and branches severally, 
“shall be exclusively apphed in the construc- 
“tion of the same, and for no other purpose 
‘whatever, and shall be disposed of only as the 
‘work progresses through the same, as in this 
‘act hereinafter provided.” 


4 


Section 4 provides as to manner of disposal, 
that on certification by the Governor to the Secre- 
tary of the Interior, of the construction of any sec- 
tion of twenty miles, and the latter being satisfied 
therewith, the State might cause to be sold all the 
granted lands opposite thereto, and on construction 
of the entire line, all the remaining Jands within 
both granted and indemnity limits might be sold ; 


“Provided, That if any of said roads and branches 
“is not completed within ten years from the 
“nassage of this act, no further sale shall be 
“made and the lands unsold shall revert to the 
“United States,” 


3. By act approved February 9, 1864 (State- 
ment p. 15), the State accepted this grant. By section 
2 thereof, it provided that on construction of the 
road and branches first named by the Leavenworth, 
Lawrence & Fort Gibson R. BR. Co., “The State of 
Kansas hereby agrees to grant, bargain and sell” 
said company all the lands applicable thereto under 
the Congressional grant. 

And by section 3, the act made offer of pre- 
cisely similar agreement to the Atchison, Topeka 
& Santa Fé R. R. Co., for construction of the second 
road and branch, adding thereto the promise that if 
Congress should before March 4, 1866, extend the 
ocrant for the Neosho Valley road northward to an 
intersection with the Union Pacific Railroad, East: 
ern Division, at or near Fort Riley, the Atchison 
company should be entitled to earn same on the 


same terms and conditions therein prescribed. 


5 
4. The Atchison, Topeka & Santa Fe R. R. Co. 
was created by special act of the Kansas Territorial 
Legislature, February 11, 1859, (Statement, p. 4.) 
long prior to the Congressional grant. | 
By section 2 of said charter it was author- 
ized to construct, maintain and operate a railroad. 


“From or near Atchison, on the Missouri River, 
“in Kansas Territory, to the town of Topeka, 
“in Kansas Territory, and to such point on the 
‘southern or western boundary of the said Ter- 
“ritory, in the direction of Santa Fe, in the 
“Territory of New Mexico, as may he most 
“convenient and suitable for the construction 
“of such railroad : and, also, to construct a 
‘branch of said railroad to any point on the 
‘southern boundary of said Territory of Kansas, 
‘on the direction of the Gulf of Mexico.” 


As an existing State corporation authorized to 
construct along the lines which Congress by the 
erant of 1863 had declared necessary for the public 
use, it became the agent of the State in such con- 
struction ; the State in turn being co-contractor 
with the United States and undertaking to secure 
such construction. | 

5. July 21, 1864, the Atchison Company ac- 
cepted the offer made by the State act of 1864 (‘tem 4 
Supra), and thereby created an executory contract 
with respect to these land. 

(Record 59, Statement 14.) 
6. July 1, 1564 (15 Stats., p. 359, Statement, p. 


15), Congress granted to the State lands in like 


amount, and upon the terms and conditions of the 


6 
grant of 1863. to aid the construction of a railroad 


“From Emporia, via Council Grove, to a_ point 
‘near Fort Riley, on the Branch Union Pacific 
“Railroad in said state.” : 


Emporia is the point of crossing of the Neosho 
river by the Atchison road, and this vrant to 
the State made operative the State’s promise to 
that company in the State act of 1564, accept- 
Ing the srant of IS63 (atem fi supra). 

7. Sept. 10, 1865, the Union Pacific Railway 
Company, Southern Branch, was incorporated under 
the general incorporation law of the State, passed 
February 13, 1865. (Statement, pp. 16-20.) Its 


articles declared : 


“The object of this Association shall be the 
‘construction of a railway, commencing at 
‘or near Fort Riley, or the junction of the 
“ Republican and Smoky Hill forks of the Kan- 
“sas River, and on the line of the Union 
“Pacific Railway E. D., running thence, via 
“Clarke’s Creek and the Neosho River, to a 
‘point at or near where the southern boundary 
“of the State of Kansas crosses the said Neosho 
* River. 


‘The ultimate object of this association being to 
‘secure the construction of a continuous line 
‘of railway from the points above named, . via 
“the Arkansas and Red Kivers, to the City of 
“New Orleans in the State of Louisiana.” 


S. Atthis date, therefore (1865). two distinet cor- 


porations organized and existing under State laws, 


were each authorized to construct a road from Fort 


( 


Riley to the southern boundary of the State—and 
upon an identical route. One was aided by a Fed- 
eral grant—the other not. Existing conditions did 
not justify such dual construction. One must give 
way to the other. 

by its corporate act the Atchison Company. 
projected a route westward to Santa Fe, in the di- 
rection of the Pacific, and another route south- 
ward therefrom “ 1n the direction of the Guli of Mex1- 
eo.” But Congress. in extending tothe State the aid 
given by the Act of 1863—provided that the road. 
from Leavenworth via Lawrence should receive aid 
to the southern State line—on the line projected “in 


the direction of Galveston Bay,” and gave aid only 


in the construction of a road down the Neosho Val. 
ley to a connection with the road first named, as 
projected towards the Gulf. The hope of federal 
aid beyond that point for an extension of the Atch- 
ison line, ‘tin the direction of the Gulf of Mexico” 
was thus foreclosed. 

But the incorporation of the Union Pacific Rail- 
way, Southern Branch, projected a road from Fort 
hilev down the same Neosho Valley- with the ex- 
pressed object of reaching the Mississippi Valley 
and finally the Gulf of Mexico at New Orleans. In 
other words, the Leavenworth. Lawrence and Gal- 
veston road was projected on a southwest route, 
and the other upon a southeast route. 

9. By section | of its corporate act (Statement, 


p. 4), the Atchison Company was (See. 1) given the 


power 
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srant of 1863. to aid the construction of a railroad 

* From Kim poria, via Council Grove, to a point 
“near Fort Riley, on the Branch Union Pacific 
‘Railroad in said state.” 


Emporia is the point of crossing of the Neosho 


river by the Atehison road, and this vrant to 


4.1 \ . . 4%? ie ~ Ra ot . 7 mv e _ 
crne state made operative tne state s promise to 


that company in the State act of 1564, acCe pt- 


ing the orant of 1S63 (item a. SUPra). 


7. Sept. 10, 1865, the Union Pacific Railway 
Company, Southern Branch, was incorporated under 
the general incorporation law of the State, passed 
Mebruary 13, 1865. (Statement, pp. 16-20.) — Its 


articles declared : 


The object of this Association shall be the 
‘construction of a railway, commencing at 
‘or near Fort Riley, or the junction of the 
‘Republican and Smoky Hill forks of the Kan- 
“sas River. and on the line of the Union 
“Pacific Railway KE. D., running thence, via 
‘Clarke’s Creek and the Neosho River, to a 
‘noint at or near where the southern boundary 
“of the State of Kansas crosses the said Neosho 
* River. 


The ultimate object of this association being to 
* secure the construction of a continuous line 
‘of railway from the points above named, via 
“the Arkansas and Red hivers, to the City of 
“New Orleans in the State of Louisiana.” 
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5 At this date. therefore ¢ IS6D). LWO dIstinet Cor- 


porations organized and existing under State laws, 


were each authorized to construct a road trom fort 


f 


Riley to the southern boundary of the State—and 
upon an identical route. One was aided by a Fed- 
eral grant—the other not. Existing conditions did 
not justify such dual construction. One must give 
way to the other. 

by its corporate act the Atchison Company 
projected a route westward to Santa Fe, in the di- 
rection of the Pacific, and another route south- 
ward therefrom “in the direction of the Gulf of Mex1- 
co.’ But Congress, in extending to the State the aid 


] 
the road 


gciven by the Act of 1865—provided that 
from Leavenworth via Lawrence should receive aid 
to the southern State line—on the line projected “ in 
the direction of Galveston bay,” and gave aid only 
in the construction of a road down the Neosho Val- 
ley to a connection with the road first named, as 
projected towards the Gulf. The hope of federal 
aid beyond that point for an extension of the Atch- 
ison line, ‘in the direction of the Gulf of Mexico”’ 
was thus foreclosed. 

But the incorporation of the Union Pacific Rail- 
way, Southern Branch, projected a road from Fort 
Rilev down the same Neosho Valley—with the ex- 
pressed object of reaching the Mississippi Valley 
and finally the Gulf of Mexico at New Orleans. In 
other words, the Leavenworth. Lawrence and Gal- 
veston road was projected on a southwest route, 
and the other upon a southeast route. 


9. By section | of its corporate act (Statement, 


p. 4), the Atchison Company was (See. 1) given the 


eo 


“Or acquiring, by purchase or otherwise, and 
“of holding and conveying real and personal 
“estate, which may be needful to carry into 
* effect fully the purposes and objects of this 
6 nt 
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\nd by seetion 9 it was provided that the com- 
LV 
a\ acd uUulre by release, donation, 01 other- 
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‘wise, any lands; and may hold the same, or 


‘convey to others, or use the same in anv man- 
‘ner deemed for the interests of said com- 


Similarly the general incorporation law of 1565, 


} 


section 15 (Statement, p. 18), under which the 


Union Pacific Company, Southern Branch, was or- 


ganized, provided (section 15) 


ony 


ich company may acquire by purchase or gut, 
“any land in the vicinity of such road, or 
‘through which the same may pass, so far as 
‘may be deemed convenient or necessary by 
‘said company to secure the right-of-way, or 
“such as may be granted to aid in the con- 
“ struction of such roads, and the same to hold 
‘or convey in such manner as the directors 
‘may prescribe.” 


& ‘ =~ ! 


, 


lO. With the power to receive and to convey 
thus mutually existing in each company, the Atchi- 
son company agreed to transfer, and the Union Pa- 
cific Company, Southern Branch, agreed to accept, 
the former’s interest under its contract with the 
State, as to the construction of this Neosho Valley 
road, and to construct the road as required by the 


oranting acts. 
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hat for the purpose of aiding t! 


ie Union Pacific 
‘* Railroad Compauy, Southern Branch, the same 
‘being a corporation organized under the laws 
“ of the State of Kansas, to construct and oper- 
“ate a railroad from Fort Riley, Kansas, or 
“near said military reservation, thence down 
‘the valley of the Neosho River to the south- 
“ern line of the State of Kansas with a view 
“to an extension of the same through a portion 
“ofthe Indian Territory, to Fort Smith, Ar- 
‘kansas, there is hereby granted to the State 
‘of Kansas, for the use and benefit of said 
* Railroad Company” lands in specified quan- 


5 
anes 
a 


¢ 


tity, with rights of indemnity, ete. This Act re- 
quired acceptance by the Company of its terms, ete., 
within one year thereafter and filing of same with 


Secretary of the Interior. This was done Dee. 26. 


1S66,and receipt acknowledged (Ree. 76-77). 
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Inasmuch as upon the construction of this grant 
of 1866 hinges much of this controversy, we here 
state that we claim thereunder, 

|. That by it Congress recognized and ratified 
the assignment above recited. 

2. That im letter and intentit brought the prior 
orants of 1565 and 1864 within the compass of this 


new and supplemental law. 

35. That being so construed and administered 
by the Land Department and the State, and the 
Company having accepted the grant and fully com- 
plied with all its conditions on such basis, this 


Court will not disturb the executed cohsequences 
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found to be within their overlapping indemnity 


limits and so finally withdrawn (d/ems 19, 20 supra). 


(Bill. Ree., Dp. o; Answer, Rec., p. LS.) 
21. February 3, 1870, the name of the Union 
Pacific Railway Company, Southern Branch, was 
changed to the Missouri, Kansas & ‘Texas Railway 
Company. (Rec., p. 77; Statement, p. 33.) 


22. July 25, 1870, said Company caused to be 


tiled with the Secretary of the Interior aap 
accompanying certificate from the Governor of 
Kansas. showing completion of its entire line as re- 
quired by the acts of 1865, 1864 and 1866, and State 


act of 1864. (Ree.. 50,52: Stateme1 . 49. 51.) 


23. The Neosho Valley road extending under 
the orant of 1863 to the point where the Leaven- 
worth, Lawrence & Galveston road enters said val- 
ley, necessarily produced overlapping grants, and 
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ASSIGNMENT OF ERRORS. 


The Cireuit Court erred, 

|. In holding that the road down the Neosho 
Valley provided for in the grant of 1865, was not 
constructed in precise accordance with all the re- 
quirements thereof and by the Company duly au- 
thorized to so construct. 


2. In holding that the assignment from the 
Atchison, Topeka & Santa Fé Co. to the Union Pa- 
cific Co., Southern Branch, was from any cause in- 
valid, and that the same was not lawfully ratified 
and confirmed by all necessary parties to the land 
orant, 

3. In holding that by the grants of 1563 and 
18566, construction of two roads down said Valley 
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was essential to earn the lands granted under both 


- } ia 
4. In denying the legal title of appellant under 

the conveyances from the United States to the 
State of Kansas, and from said State to appellant’s 
ora n+ nee | ee rera Oe ee a ( ryy _ . . 
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ARGUMENT. 


The road down the Neosho Valley was constructed 
in precise accordance with the grant of 1863. 


i} ee1ldIing } a tne t elLOW hole ~ 
| l'ing + |, ; ss 1) ( no 
§ ict rp iif a i ye) Sie eo % 
ey 7 Be _ i rhe ; 
LO bem piate ia Sin : run K a runny southN- 
} . ? , 
ss | . . ™" 7 «¢ ? 4 " rs e 
VW ¢ Yee { ri \ bhnrow 1 f ws ci f \ ane Fok ct T ht n 
} 1 r 
ioOwn tHe VN@Os L( Al ona ne man- 
, 4 | 
avement or control 
6) ue aie } 4 
mc inal ij if eP] cul ee te yYIiVe! ‘ ah Vi \\ 
4+ | ' xm ¥ : 7 ' 4 | 
Ly) the third Drovis OtTnae ff bing’ sectlo | i¢ 
, ( \fee) ‘ | | 
LC] O} 1S63 Wihiici WDLrOVIdes 
‘ 
an of y 49 VT »7 nrne le vs crTra iro bal ae ‘ at ol » it 
hat ho Part QO] Lie Maha LCrancved »\ ris a€t Silall 
&& Li }- | ° ' ; > . d ‘ i . 
be applied to ald in the construetion of any 
"— ah ; . ‘ 1 »}* ; . ’ i 1, » + {* | a (| " se } - 9 + " 
railroad o1 part tnereor, tor the construction 
Pir f why >| “3 7) \ nreVi inhi mrpant ¢ r I. nel » hans 
OL WHICH ANY DrevIioUus VGTantd OL tanads or vonas 
’ .s 
mav have been made by Congress 
>) rivyt i , j 
-). hat POtus rit rea i tne senate 
passage oO} the act O 1S66 
: 
» N11, , f m Ps ae . a ate eo - 
‘he benol Q)] bDnhe QISsSCcUuSSION SHOWS, That | Was 
SS s+ 44 ~~. = . “a as i . ‘ 
understood bpat tis proposed ACt Was to su 
‘ 1} } ’ , 
“ . , ‘ seu 4 > ey get “y va 4 4 . y '* ; ' 
persede all prior acts, and to be the only hh 


“Ing operative grant OT jandsto ald in buildings 
s* . e on ve - x | . } } - } . ae . 
a road down the valley () | 


ion, Statement, p. ¢1.} 


| 


‘) 


ii 


¥ 


5 . 
%,' 
, 


Cention 


yt 


°4 
. 


iat Congress intended 


4 
( 


tion 


ae 


eee 


— 


~ 
. 
oA 
a wee 
=e tren 
- ~~ 
_ 
aoe 
~ 
weer - 
— 
a ae 
we , 
* 4 
+~ aa 
. ~ 
nar woe 
ao 
~ 
m 
4. -—— 
oe 
noe 
ant 
ome 


_ Sod 
_— ame 
An 
— 
———- 
on 
perce = 
° > 
ae 
en 
~ 
~ 
f 
“ 
mnt 
eee 
ert 
eed 
rd 
ow 
f papel 
a 
so - 
ee “ 
por ramet 
~ 
* 
» 
oe 
~_ 
— “a 
ae] aa 
ou Nee 
eond ow 
_ — 
es pam, 
* 
eee 
ne 
~~ as 
— —_ 


Si 


| ' : a) “ ~ Seated + 
does . — ; ~~ 
° - cw = ere ia — = ve = . ~e we os 4 —_ = 
vee — — ~ 
~— — on 
- _ + - —_ ~ — - — - 
‘* al a es . = _ ” - ~ aned ~~ woeet 
=— od tm @ — eel = — . se — ~ 
a = iad r an " ~_ — 2 a » _ = ae ua -" ° f 
ed — i a —_ a ew] na “ one — ~ ied a 
f _ pound ald y ‘ ‘ ne - ow = 
—- mee en! ee a nd * 
ot — oe ne J f ‘ “ a ~~ + . ow 
a pence — — 7 — =. 
~ - ro = ae 2 — 
— goon . 
: . — 4 : = ~ ty Of a 
~~ . - oe —~ —, ‘ ! = . é hes 
— + 4 us Sad 7 ie a eed ~~ j - ~ — =. 
- ._ | oe _ —— ~cone —— 
_ — —) ~ a - — ~ ° _ ‘ a ee a — ow - 
ee ~ * - — ~ 
a — . to a - _ — 
= ’ pameg | . vo a ~ al s gf pence — 
a ae a —. J - é ~~ * coed pom 
anon oe a) > =i a ~ — =~ . - oe a 
~ _ - ~ « nee ~ 
ow ~ _—— ol — — a oe 
o~ al — — -_ ~ ‘ . Loe — a = = 
ere — — _ — . / - rom 7 — 
J Soe — — ‘ “ n ‘ atl ial d 7 — » « 
. — mn a ~~. ° = qa _ — 
. pm “a ) 9 ~~ , ws pment an 
= a —_ — oo : - — ~ am A “ 
—_, ae —_ = “ os re a 
“. “ = wee ee _ - oe — 
~ n | — —" —_ _ 
oan nae ~~ - ahs se nal — i - see eo — ~ 
we - = <- _— ~~ — ~ a . el . 
ow = oie 2 oa aw ; f of - - om 7 ’ 
=. 4 ad ” > “ aoe r = wth oomn! an . « we - 4 a 
— — ma ow ow — 
: oes “" —— es 
pene . whe ~~ and od —_ on 
— — — — — —_ ~ pow = ae a 
——— ~ - ~— at r “ . - a e 
— -—— * steer - J — ¥. om mm, —_ mete, mt enone a rod = 
~ oe see ~ os — wgmnenes’ — agen ane » 
— — a wo ae ed = ~ ~ om « wa f — = ~~ ~~ 
i se ol 4 eel , . e — 
—— f — — a due ~~ —— i ' = — ot 
— none a See - jf = dou f * 
_ j ~« « - oe. 
ua “ : . ~ f t+ “~ ‘ ee oul - = P a 
-” _— ’ —_ ~ —_ — « 
f 2 ——" et . -— — — tee - nd 
a J ~ — —_— io ve . _ —e wail ~ at -... w as 
— ” —_ _— . ate - oe 
se —_ ~ rene ~ ~ ” ‘ ae . » 
a . — < -  . — a prone al ? i a - 
- — tee ' Sait j > id ” = we oe a) ~ —| 
ow —— =) ~—a -— -~ — weed _ a 
j _— 
4 ane moe — — - — ene — a 
4 aw 4 ; = ~— — ae — a -” = 
4 o = r wt a A = om: ° ~ - 
e ~ Z - x f - ~ ot —_ ee ete 
— 2 = ap — ~ 
a . ° * = - * — paeaens 
m be — we q ~ -— . . —* - = a. ~- —-- 
nis — x . - sa ™ owe bs f = 
Bh ant a - s _ - - -_ — 2 -} 
“ -_ - - - > an 
— doow « hs a aoe '™ = a - — a ~ 
- ~+ ~ —_ o_ > ~ ~. “ 
" ” , den _ f om f ~ don 
— ~ —— ~ aeiaal b> wn ~—- 
r - ~ epee _ 
~" ve ’ - - “ - . oy ~ - = _ _ af a 
— % i i > A atten = a 4 _ - ‘ — a - = 
a“ - } P' 4 - 
~ “ ron ‘nw eee ~~ “= - 
NI : - 3 — - oF 
= ~ . - F . 4 J = va ~ ~~ mo — ‘ eee 
’ - 7 a pened pa 
” ~ _ - = mead - on 
” 7 rad ar ad 4 
4 -— - - +- me —_ 
- was oc an _< r . ~~ — — 
7 i P - a cored — . 
~ ~ 5 wer — 
f * =a F - - a — 
= j o — 
. = . - - —_ . — . sewer aes > 
~ 4 - = me ” . - a“ ™ wadecsened ee eine 
° . a - ae =o ¥ 
— — = , = + al oe “ e mans 
- 4 - e - quae » == ae 
+ —_— -~" om - —_ ad a” a een at — 
x - a power - —_ — 
™ awe * J .- - = — e 
- _ - ” — ~ nae ~ 
j - - i a Ss = Ai coal 
- ~ ~s 
J a or -“ A . m " by —_ ow a : ’ a 4 _ - _ 
o noes 4 s oil el o~ te aun, ~e 4 on ~— - 
. = , " ~ - 
_— ial —_ f j ~ ” se - 
- J tes - _— - = - —_ nw meseonet 
; _ == cas ~ “ 
~ = ow: —~poene — 
z o- e - —_ 7 . am. ~ d 
- wer ° ~~ 2] —_ 
- ° te - . 
P 3 a ~ al —_ “ _ J dune ~ bene os f vee 
, _ » ~ — - ag — = cD om 4. ~ 
- —_ ” — se - - pene orees = 
= mae’ - _ © - = = ~~ — . ee =m 
= n - o- ee = —d .-.«, , ww oe - > oneal —— 
- ~ - -- vena 
> - ¢ ~qosaeed — yout —_ — ’ — me w 
~ a - aa ~ oe — Saad a 
» ~ — — a. ~ ane eam ~<a 
{ —_ om — — > ed —_ { 
1 -- — 4 qa out wom a ~oee _ i 
~~ — an ” - 
= — ~ " = j * _ i f — _ f ¥ . onend = oe 
- a — er ° —— aes - 
ated " — e% ee —- —_ - - 
7 _ ' “ ee z ‘ ~ 4 - —_ , aad — > a 
) " , sotees —~ ~ a - oes — ~~ ee — j mow - guar 
a _' ——e —_ anal a. ~~ = © —_ - 
J at _— 4 . pommomennst — ~ a - 
y ~— wee we 4 — ~ ef < r pone ~ 
— ~ . | - Ae jf j : ; — * —_ ~ . 
- - ” — eed — J _ — ed on 
— _ _ “ - f 4 Soar ° va ome 
= es — one = . — on aE 4 
a has oo { a a 4 f a a = heat = en 
j - newme — « f — — wie 
~~ ~ ~ ow ~ a — ow 4 
“ ~ = oy ° w uw ae = “= rae ae Pa 
“ nee _ -—- a | - werd a j - f (— en ae 
_ . — a 
— — —_ . ~ — “ f . - 
= “oe ) “ —_ ~ _ a é - ee = 
on — peters _ no — aa = é - p= od 
- * - " 
— ° — a Low a —_ nad ” mae Pood —_ — el 
os os - — ~ —— 2 = . -_ ’ 
_ nd = . a oe a 
A f is * ; Che = F ~~ ; 
? - owed a o = = ae ae 
— - - - . — ~ — - 
~ — me fj = o ° wee ate. ~ nm _ ~ 
= . wd eg j . > af = - . = 
- ~ - , ones , _ — 
~~ - ’ - aoa 
J ow ous f . F . ~ “+ se = ~ pone j 
~ - . ~~ = ~_ ~~ - wt 
_ as — - ie - - - 4 ” <e “ “ “ s 
~— * w/ _ - 
a ~ ; ~ ‘ he an ’ 
“ “ — _ P « as tere . 
Cn oe ne poe - ; on — 4 ; 
ae j — ed ” > aes “ — 


=” f ~" 
= ow 
= kee . 

- — 
e due ann 
dene 
“ f ~ 
—_ ~ 

pene M 
- — — 
f 
7 
— eat 
-_2 

— — 
+ 
1. 
- mh 
aad ae 
> —_ = 
pa " = 
“ee as 
eo 
° - 
ie - — 
aa, eee = 
= ata guain 
- mead 
and am ome 
= a. Ee _ 
. ~ 
o pat 
aud » a 
adie ne 
“ | 
— a ee 
ened ‘ie f 
aoe —- 
~~ 
- ~ - te 
"a 
tee + 4 


de a® 
— j poe 
— Qua 
-” —_ 

-* 
. ~ 

+. ~ 

5 j 

. , 


= 
~ } - 
— 
ah — 
~ 
wert > 
~ 
os 
— 
— 
— ‘ 
ed 
~ 
— 
we 
~ o 
“ zs 
— 
= m— 
_— 
—_— 
> pone 
ete 
. e 
- 
a 
* 
~~ 
oe 
—— - 
ow ~— 
don) — 
"f — 
— 
~- 


wr > 


2 a J a ' _ — — j ound i Vee i i 
~ _ ~- bad - mend me . oe wee oatmeal E 
— —_ “ mq ween eee wee 
‘ — punt e f e 
+ o = a pes — ‘ Saad is 
a — a ~— -_ — _ = 
_ , ee = e oe 
_— - a —w 
— ow — “a — . ow “~ 
: e -— oe . a aunt 
~ 4 ® ee — . ~ — 
ore <p = “ : 
—_ « ne ar 
a) a y, see , > 
| f poet owe 
2 yo ine whee “7 — on — aR 
- e —_ — bs é _ 
~ n = — ‘= 
J a wt * 
el { cao —_ _ = ~ aad = Y —_ 
va BS ie > - 
aa e ~_ ~ — 4 a pam Pon 
a = ee — . a * = 
eel _ ewe 2 men nt ~_ 
ow = - ~ — one ae ~- 
f aed —_ a — . = poowmend a 
—— ‘ ’ 2 
. . -~ wed pe 
am a ~jo a a ee Yl ~~ “ - 
. pa ~ A ~~ . 
r i . _— - - — . gunned ND 
d puouen ’ ~~ pr won _ 
” | a ee . Coenen 
a aw - —_—_ an erewne ai 
- we x ow ome “< ee ee — 
ow — ~~ > 
— eaves , —_ = ~tunw sw an ~ 
pamand ~ nw She > 
“ a “ —_ f o pwd a 
Peay vend » sneed ~~ p~ ae " 
ower * + ow - a > — : ne —__ 
—_ —_ y 
= pane: 7 ae ew ~ panes ° ~ ——— ee ow = 
_ A Sad ve a — ~ a 
* — _ an oad - oa 
ro a a oa Rage , ~~ ~appenserd ? Stee te 
xe _) — = 
pm —_ ow = J —_ ‘iuel = ~~ - 
J a ma dow _. ~ ane = 
oe ~ Z ad - ~ 
“ee - : do + 
” punt we el ie 
_ _ seer ° ial oe 
: “— ~~ p —_ — — Saeed —— an ne ? 
—_ coed ow ~ ® <t , E 
—_ ee = r 
— ~~ (e. <= -. “ao: ane f “ ~— — ~— nut ‘ 
pe ~~ = ed f 
te on = " - ’ f ~~ -- 
a —— _ a = 
- —_ : <i a : 
und . - — f : ° a - 
ad — a ame “ — a —_ a 
} - - at 
pa me a ’ — - —_ ~ 
sain — a . = = —— » ome 
“ . a - —_ — 
ne — ” — "aa ' og Pe wee 
ow ~~ —_ > - _ rabes oo — - ry —_ —y 
- + _ — _ . 
; ws as — a af a —« 
a f wee = ~~ = . 
7 ow a = out f — 
ee, 7 7 — al > e P » bes 
ges —_ _ = ee . ° a, » eee! 
* <= asi <a - a aes 
I —_ o's Jaitie 5 —_ ones pee anne a) . ~ 
, 2 a on ra ~~ = ~J 
_ ~~ eound ~ = i os a : a af 
sg om . = f : ee on - ~ 
f 3 a 2 
y, = 
— + = = we ass 
a al = oe . ad aed f 
che — — a " ‘< od ~Qoee ~ 
° _ ig . ' / ~ ~ 
a= j : ' 
’ _ a . e —_ -_ a aun = 
= ™ > ones = we am 
a _ ” ~ - 
_—s = yw pe 
= L — of ¥ j ; : = 
p ati pa _s —_ ~ . 
— + ; ‘ ¥ — f 
> _ x j vie ald 
- f - oF . aad ~~ . Bate 
pg : cm. 4 _ al = 
—_ —— eee ~ = 
. ai = _ - s 4 = ? 
— mast noe 7 -_ one a 
f seen — ° - : Sanat _ . x 
e- te _ = ~ ~ — "f 
f 1 ~ - & — 
anal oe j = ~ — . Ca 
: - ° e “ ow an _— inal J — 
~ . - 
mt = paid = jm = om ~~ = — 
_ — ound - n= = f a 
— a “ hod Pa 
we prune ~~ ~ e os — 
~ ow 
es nd pears oe ve ~~ = 2 — « - 
ong os ee 
> a at — * " — 
deme — a ~— — ’ a no = 
-_ non " j A ed -~< aimee —_ 
? . ~~ < ~ ~ 
a , _ a eee ———! v7 
Cl ead -_ ees ee he f 
pa aol — ‘ ba — f J se ow _ ve _ 
a . ss _ - 
ome ay we ce _—s tee a > — cass oa pe 
r A ee = —_, ~ - - Saeed ey . ° —) pened 
awe! TAS . Ce gn I ————— ~ 7) pa) 
= C. A _ — oe _ _ 
- f ; = does st ~{ - ~ 
- ; ne 
* . P whesad —_ = . “ 
, os ~~ — mg 
= em —— = « — al - 
, — " ny . ~ 
— ’ ow ~ a * = e 
 . — . Ca . —_ | — 
“ —" —— puremed ~~, — 
‘ -— ~ ms, — iw 
yu ~~ = - See —_ — 
. ' 
Cereal d ~~~ = . a a pees rome 
a & — = . —_ _— - - —— sw 
ae m oe a8 _ — —_ ~ 
‘ - . one r . - 
. -_ _ . =e eae e i. “ » 
“ = = s “+ Ae 2 Shs = “ 
al — : ® te came — P . ~~ 
. . = x 7 — —— ‘ —_ : 
. “ lta aE ee he Stee eae ee 
i ee ii iia il ail iil nin 
sa a! 22% swear sia 


‘ 4 | 
; ‘ ; ; t 
{ « 
4 - 
4 
‘ 
’ 
« 
F . 
‘ ~ 
~ m | 
; ; 
+ 
; 


r 
- , — = | -- - | y 
= — - - oe 4 —— - on ~ - ~ = qamennd 
. - a ; . oe — ~ - ——— 
- ¥ » = a | a ~ —_ 
P — om, all = = ~ 
j — 7 —— 7 i . dns 
e+ 7 
- o~ -_ mene _— ~ 
, ~ a J _ ~~ ; é 
ae 3 a = . o—~_ =. —— . 
ee at eee ; = — 
oer - — * —_ < - s 
-" ° ~~ a ‘ — 
~ - = man , ~ -~ 4 
f 7 , 4 > y ’ = r a 
; : ; ; ~ 
eed , * ’ ~ b aed 2 
—e) - = - aml “ ~ = 
a w = - == ¢ 
‘ . - ’ ; ~~ “ an ~ [ 
j — ! ow ‘ 
~- ” + - 2 -— = = ee now - 
- ~ - ~ ~ 
— | ~e . . e ~ ~~ > 
v= — = » “ 
- 4 - wnnvene ound 
| - - ob 4 
» - fe . ™ 
- ’ r 
- ™ 
" a ‘ 
. | <e = ~ 
_ - , at 
~-y , ~ 
; —o 
. - — 7” 
- pwemenat . aud 
+ : , tne 
. . 
na — 
‘ ™ 
4 ~ 
‘ one F = . -_ 
~ > “ ~ “Sy 
” ~ 
a ~ “ 
“ . _— ~ f 
» —— ~~ . j 
a = = - a ~. . “ - " = 
. — 
_ an ‘ 
. a . - 2 
‘ —— - < - 
= ‘ . ~ 4 i. . 
” 4 " — ~ on 
- _ - “ ~~ = a > 
~ “ = ~ s 4 ‘d ~ ~ a 
. - = » . ~ a, 7 ~ _* men f 
[ . ~ — nm j . — j 
- ie ; an ~~ - ‘me 
y - om ~~ i 
- o- is - - ‘ - = west = 
~ ? . ——— - “ ~ - 
” — women. wm. we 3 - — 
- as ~ ~ . . ’ 
we » = . a 
= —_ . - — 
; 4 
< - . . - 
* 
Sister nin Seemed iy 
7A ante eat nN aha . ” 
. — oon om ae tee cy = 


ee we : : 
OS EINE ST ET CAD NMA VOTED BREEN! fll OMAN SNeruRG yan aah gerernaee tepeeenerene eee Eng F SaReN Morano 
AE PU a OS Sean ey cre erent 
~ a oa — — ~ ee 
> a olen ot a 
aa : : " a» - —_ 
: _ = m ao —_ + 
os 4 ' 
- ~ ~ he . 
‘ p ; - — 
: j ‘ - _— “ ° 
“ « - : . : ,  é ~ af 
. - a é und ~e pee nant 7 at 
wt = iz . . s , 
oS a “al —— - 
" — ” J ‘ - ‘ . = [ 
' : . -_ eum a 
- = 3 veges anand pense . —— i — 
. ~ . ‘ ~ ~ - 
: . . . , 7 = _— 
; ; , - aad 7 oe. 4 - > oe 
7 = « » ” ~ > 
; it - —) - 
: : od = ween — 
" ‘ ™ aided 7 » ~ 
~ 7 - : = = : a : 
es | = ¢ 7 — 
= Siena | - 7S 4 ~ - eee - 
age ~ a —_ = — a = —_ eS " . a wo 
j . - . | . - oy o~ - ~ oe ~< = - 
- : . j — . 
- - . wore : < “ Z 
‘ , mea Stenser ' ; stad - seamen! a “ 
~— - _ es 
~ > - - ” ’ * . 
~ J . oe . » - - 
ad L ~- . “ — a oo ~ atonal 
~ : ‘ “ , - : - | - = 
4 a er 7 , = tag? a , a rae ‘ 
j - — Wass — p ‘ ; = . ~ f 
= , a . 
i - ’ uns oe et = ; x 
| ~~ = -_ resonant _ - ~ . ‘ — - ; 2 ‘1 ae n a 
\] ~ . . = pe 7 7 — 
. ast : : 
‘ ame . > she a 3 . f a = ~~ ~ i = 
- 4 ee a 
hy c f ‘ a 
_ -_ — - —, — — va ' * / 
“ i - =n =< ° oem 
= — af 
aa ; - ~ ’ eee eeeerewms « ms 
. . A as = 
- r ‘ ~ = 2 _ an; 7 —_ 
~ — > d a (a J 
~ - on “ = + - ~ <ew - 
ar wen ~ a ame os ” d 
« 7 tes - cance mee ~ _ ~~ 
r _ - . ~ - - a 
woe _-— 
» . - 2 P ~_ | 2 = J ‘ , 
7 : . a - ened mee hanes 4 < 
i o -_ ey ¢ on . J — 
— bes as lL. thes “ — " d : 
4 . ue 4 ” j _ — 
’ ver _ . j - > 
. P - " ~ oom: _ P 
. - fa - 
J - _ - i. — ] a f 
— e " e 
_ . en) — - 
, = - n o 
s : . 
; * . - 
= : a ee a | ~ a -—~ 
; . + » _ > : 
. . . ._— = 
~~ ner en - 
. 1 =m ern ad " 4 
— . Pe, ‘ + £ —_— 
’ “ f ‘ 
3 F _~ 
- ~ — = - . 
“ - : - vereenne pees a ——— aw 


= ‘ we te ~ ad - 
om saad mS ; 3 
; 7 ~ = r . . 
; 3 


: 
Ss 
| 
, 
> 


_ 


é 
I 
" 

‘ 

: 

{ 

H 

i 

7 

| 
a 

1 

§ 

J 

3 

i 

re 

' 

bf 

+ 

@ 

5 

w 

: we 

t 

eC IIE Se NNN tet Res Rage = - 
; vaake Leta enc te a ane Selehemnaa2 - 
[tn See) = ont ne Nga ae dettatteah aera etna ciate aera hae ae 0 yo nate — PRPS al BT 
: * . ort DEPRES Ps . - 


Nea ape 


INS hac Sm 


SLL A ES TRIER PURO PRT OR MEE LABOR I A ah i eh 


= NET Am en eon 


low 


iN 


() 
a 
» a 


oe” 

the 
BAM 
ASL, 
cer 


OT 


tal 
yor 
Jia 

thei 


ANSAS., 


t | 
bne la 


4 


Coneress 


i¢] 


‘CC 


rantees 


1? 
V\ ti] 


an 


| , 
er 6 
» } 
A el 


its 
a. 
cag 


struction to 


h the aid state ¢ anted L portion 
erant made to aid inthe construe- 
from Amboy ae Hil Isdal 
‘3 tO SO Mls pom ()] QO] hear rav- 
an aci LD prov- 
1856.” to change its terminus 
yf April 20, Is71 (17 Stats., p. 643) 
horized the “Houghton & Ontona- 
’ (one of the States grantees), to 
line. And by act of May 23, 1872 
160), similar privilege was granted 
»& Northwestern Rw. Co.” 
et of Mareh 3d, 1857 (11 Stats... p 
the designated beneticiames un- 
it of June dd, 1556 (11 Stats., p 
cl, By act of Ee by 1S, 1859 (1] 
: Conere ~ Xte ded the time iOl 
the M« bile A hhio Railroad US 
ited therein as the grantee under 
By act of March 25d, 1872 (17 Stats. 


: oneress connr athe certineations of} 
’ } } ] 
lands to the state under the grant ol 
the sole USe 4 ne ben itot the Selma 
Rome “x Dalton it lroad or e the SUCCESSOLTS 
the said Alabam A Le nuesse¢ Railroad 
iv Actof June 2. 1864 (13 Stats.. p 9D). cer- 
railroad companies named as grantees un- 
he State erant of 1856 (11 Stats., p. 9), wer 
ted additional lands—authorized to change 
routes and build new lines 
by Act oj April 19. SZ] bet tats., Dp. Jd), 
authorized the Le nD wort! Law- 
& Gaiveston kh. Rk. Co..—one of an State’s 
under the act of 1865 involved in this 
to change its located route, south of 


J 


ae 
— 
« 
— 
; 
— 


* 
-™ } 
a5 


yom omen 
ae 
x 


a 
—— - 
= i 
- + 
~s too 
} 
a pa 
> am a 
» aa 
o on 
3 ~ 
~~ 
— 


28 qr ne apts 


= ——w 
— _ 
f 
’ 
Fd . 
oi oo 
ded — 
— 


Cae A pete 


ESE al TRI a a 


- — 
; 
oo 
. . 
m ¢ 
- 
= ; 
" 
~—s ~a 
; < 


He enticed. 


Ae MOREE 


eee aa 


ebhep 


eee, 
oe 

No 
me 
ed 


os 
tne 
ang 
a 
~ 
~~, 
= 


~ 
é 
oN 
Lal 
wr 
cer 
™ 
~ 


ree 


oreerares 


= 
ee] 


— 


y 4 ° j , j ‘ ; . ; a 
a Lhe proviso elated to grants made prio 


c} } i? j j i ii : f 4 
4 Its pltr pose betel PIFeck al Ost (OUAS LO pi te 
Z { 


‘ a} ye } , ] a 
: / thie TIAL IMALAL POM«MDTE arial Ee fF 2. Jee THLE COvlL- 
j 
wt » 4] f P FIOQRD YAQORA 
; } aoe , ; Zee + | ) wa > h ~ ; 
Se Sf } if phi {) ] i} df NMEA LLsIbl~ (i sii F | ij sf Crs (jf sf | i SOF 
1¢ sia . 7 } F ,] a j J ; ] ] } 
iif / YOU. COMMS (hese j LO Ite. siti AGL f Oise) (Lh CLO) OTE 
f f ; } } yg] i] 2 }] 74” 
MERRIE Aoetr tli AVAL Leer Cate PSS Thai O11 Pudi qrant ; 
‘ 
- yyy f Th j Em ge 4 Sf, f . , . ’ / ee es 
e). He AET OO LOOO. DTIC THe TeErVz4EIEL Tee tit- 
j yd / # f 
f pedrranrled f wadS Covered OW an “CT oOo; 
, ; 


; J ‘ j j i i } 4 . 
Te A SP TO CMHTCTO The Newent OF THe Sade DEHCTCIAT Y 
} / dif i CARAS! { fi fj , j pie pin. tf , sie / phd ¢ {j States (Cs se 


} 4] ae ee ee i] , ere f ft ti 
ACE Thay Peed (7 Xv CPUAT FLOP EZ4ETRG Ldde (ESN ILE TE (Ed4GChL Lite 


« 


’ ee i } . j sj y : } 
, tf : . ; - fy fry ra »207T 1? } ODF ; yi 
|} LENT EC } fi}j j if (Lee Af Ae psi j 0/0] Tos Ae, i EA, Stat AGA j 
} } % PL + / f ° ’ ‘al \/ ‘ y 
ié ‘id fii / ded. {ij fi fj / fy fj f Czate G2ener Cees frre jf _ \ $ ct 
j a 
ry ; , cae ' , 7) } 
£ £22 ; f — j P : j . 3° ; tj ° 223 , 
j ‘if ffi sidd lf sil ys } Se sb d edi ! ; i yer ARF, / “sth? hf a) if ache f 
Fy 
j f TOs j /] f 
j ror [A060 (} i Thi Pq f j vin yy OCPUAIT HU Weal HOT," 
j 
. . 
j ; j j f j y 
EIS bah ff ~, Aevpada4sri fp ff f } » AGEL: CUClt t/ 
sf AMEE. 
| nese propositions Her Orael 
5 , ) 
: 
‘ ' aan > 7 4 | ' i : 
he proviso above quoted is prohibition 
| } 
| 2 | | - 
7 r Tmo | tO fT} "7 ( r | i T ¢ te 
IP md iis i] sta branstery Lic ‘ le rene te LO ce rvaly 
' : i ; 4 + | } | 
4 e ; % he ' ; » ¥ \ } ° mee ‘>} > 
i ree [ict Lilt ftOLus Lic i yf oC CLiVoU cb LC 1h regen 
i 7 ee et eee ne ieee 
oH j r Pe = «7 tei ft y rtpiis ria i i>y\ Litt VV OL | > rye 
i ** , . . 
¢ ? ; 7 i ‘ t ’ 7 > y > } 
4 OuUus FYral . adoupt meant a Vrant prior to 
d ‘ 
5 - ' . S lt } i ; | 4 | 
: ne grant of Mareh 3, 1863, in which the words are 
y 
FS 
e M { ] be 
; oe ‘ : t 1) i TIREREae " 
e “ = if ~ i i ict t ii «wv hie ct Beers () i 1 if 
Py ‘ 
NY } { 4 | ] 
4 i 5 , . seit. 5 ‘ by 
: vVOTUS, a iif ~ a SCuUITY about tnem. ill- 
% ‘ 
a | 
5 rT } } ‘ } ' > 
iC thitalliti? is Ss pJichil LbDa we do not ser 
he 102g ity ol e most ingenious law- 


TO tee? 


ee } ] . j [ j 
meanings. sucn as that contended for b\ COUMDPDLAaALN- 

< A 
Lnots counse a 


° ] 4 — = © : s 

It is reasonable to suppose that Congress, WI! 

rr Log F ‘Ov ry 4 Loan Lit > ae ey ee 

Knowledge of previous grants, should, 1h Making 
| ry yor Wr 4 {* 7 =e > ( #6) ; _ i ale eal a > ° 

the grant of March 5, 1565, establish and define its 

relation to prior acts. It is unnatural and unrea- 
} r j . 

SOUADI | } SUpPPOse boat WOnNYTess i i Pici¢ i. 1}} Dire 


] ’ i | | } + ¥ — 4 : 
ion OT that act. or of the tand grant DY 1t tO sub- 
‘ Ka | . ' 
SOU US UUs bhe terms or which were iecessalli\ 
ee Sea . se Pee eC 4} j CE Mawnah 9 10289 
UbDKNOW]., At the date of the act Of Mareh »o, 1505, 
ri | i } : : } - } } | sis oll j 
COnvress Nad Made Orants OF tands anid DONnAGS to 


ee; ntahivu te the In; , Pp sehtn Bent 
ObHNeEYr PallvOads, LNObLAVIY, tO LIT miohh FaClic iItall- 


? } ° F } ' 4?) 

road 4 OMMpaby, Dy tne act of July i LOOg., (see | 
. \ of 5? } 6? 4 ’ 

Ss. SbATuUTCeS al Large Vol. 4 pHAaAve ist} ) 3 SecTlon 


' + ; .y } © an > | A : 7.24 207 —— v sy Tf = 1% a 
raliroad trom tne Missouri river. at the mouth of 
aS 1 a wiermea- sen 4 . ats ida tharanf nr 6) + 
bDHne NaAanNnsasS TIVer, Oh the SOUTH SIGeG LNELFeOL SO aS TO 
. , ys ie ‘ Be 
road Of Missouri. boa 


point of connection with the main line of the Un- 


' ee 4h on vA ET B? ; 
ion Pacific Railroad. on the 100th meridian of longi- 
rude. west rom (;reenwich. between the north mMar- 

e p | 1 on ] - > = are « i aia * | » 
vin of-the Platte and the south margin of the Ke- 


WR pe S - ) , 4 : } &) Z ° SB = & wy ye 
mple~an river. By section 15 of that act the Hanni- 


bal & St. Joseph Railroad Company of Missonri.was 


: ees } : my scdladpeht aa ra ea ’ 7 ge ae 
authorized to extend its roads trom pst. Joseph v1a 


’ ’ s 7 7 = x } | y atinn ) | a 
next to tne Missour) river, And Ly section 15 the 


. Pawnee & Western 


} ; ’ 
' } ‘ i aan | , ot ‘ + 
LJ] I.dtiisSds, Was l Ful ()} , | i i 


_ © a + | : —_ {ho 1 
om Leavenworth = te mnite with tne 1] 


te “ "als | ; } 
y 1, Looz, granted 
[ } 4 < ' a= } 
i ‘ C eles is LO LIT Hani Dai & | hos ae Rall- 
a - } i ! y 
if Hah \ ror 1ts road] Liiadlsas and to the Leav- 
} ly y ; 1) , ca . 
i] rawhee a W esti rl] halroad Col jet TS LO} 
Be } } ; ; 
: | eeet One ron 1.e yvenwortvtn and one rom 
/ } ‘ : ' Ne | — Ba” ace 
LS Ul ‘he H; age : di Joseph tvctil- 
. ] | s I> } ' { . 
ore »\ eee Bite ne it Lllroac {) \Lis- 
H } ‘ | : 
een vranted nds for thneir oads 1n 
4 : i * ; | 2G’ 
Vy act oft Congress dated lune LU, 1502. 
ty 4 7 '] 
S. Statutes at large, Vol. 10, page $.) ‘Thus 
4. | 7 P< i> | 
seen that tn H Lnniwal & St Joseph Pvali- 
ompany in Kansas..and the Leavenworth. 
\/ ; , — j » { it 
ot \ Western at road Company oO} Kansas 
| ] ," \ . 
1" vy their routes in part. at least, the routes 
, , NA oy were | “) + oe Ty : 
an »} > i iil rne 1Cyl ‘ay Var il >. 1S63. Yrantine 
‘ T hy 3 + } ’ H ; ; t : i ,}? ; ¥ 
tO bth STAte (>| indtlisadsSs | Is, theretore. 
ent tnat the third proviso in seetion | Ol the 
Viareh -. PREY >} lL, 3 | ; l+h, , mtn t . fa, adie + a0 
WiatiCil 8, BLOVS, PLO Pri | SLaALE LFOM trauts- 
& 
] ] sci ae } } . : , 
r the lands therein vranted to the previously 
u ‘ 
' raiiras R . ann +}, .% Rr dl ‘Sue } . Ora + 27 
RMI LE a ‘ i Ui ' Pica OreViOoOuUusSs rallt 
ez: - . an ee 
r"] ato raltiroads Or WI! me ala OTAaDtS had heen 
‘ ; : | | ¢) 1 se) 
wi th Coneress PEiOl TO Vilarch 3. ISOH5 
HH YT i Pit i. thar ; t | } 1f>9)) nar } _ . 
rLuUerIIGO ObCHNeF VY Ibs tia Heell ha 1 Priol 
~ {2 . os . 4. | : = % Se : ‘| 
De o roads in othe: states, whieh might be 
, } 4 
riZed i 


e routes deseribed in the act of March 
*s&)} ° } . ef _y ’ .* . m= sah 1? . . 
, alld these roads were within the prohibi- 


and 


ae —, au Sat 
OF tne PrOVIsoO, Va OT. bDOWeVer, ANY 
lon 1m posed upon C' 


’ LOTeSS 1 to the 
& 


- 


] inln 


Kansas and 


<i 


— 
“ne 
> 


i 
I 


Oe en mente en= FAO Ange raat eee ae 


rrants for this line had been 


this situation, Congress.renewed the grant for the 


) ‘ 


te 


Valley to the southern line of the State. The 


conferred upon the 


\tchison, Topeka & Santa Fé Railroad Company, 


and DY that COM Panty ASSIGN d to the M.. Ky. a : ie Or 


Pacific, Southern Branch, Company. In 


nion 


effect, the A., T. & S. F. had declined the grant, and 
asked to have it conferred upon the M., kh. & T.. 


‘+s } , J . i. te s ] . : 
which was the company most interested 1n.1ts con- 


tructionu, being the company of whose line the 
Neosho Branch was to form an important part. In 


| 
; 


fit of the Union Pacifie. Southern Branch Co. 


Ri ' : 


j 


' i rey . ? sy : 
(M.. KK, W ’.), which was named as bere Jiciary. 


These facts show that-the act of 1566 to the 
point of junction with the L., L. & G. road was not 


intended as a new grant, but as a renewal and con- 


solidation of the grants of 1565 and 1564. 


+ y 5%? } * ‘ : | " | | lL, , _ 
lt covered the same lands as the previous 


orants. 


It gave aid to the same line. 

It placed the legal title in the same grantee, 
the State of Kansas. 

It differed from the previous grants mainly in 
naming the beneficiary; but in this Congress took 
notice of the assignment, and named the same ben- 
eficiary. 

in construing a statute. aid may be derived 
from attention to the state of things as it appeared 


to the Legislature when the statute was enacted. 


Pee vy. UCP. HR: Co... 99 U.S... &. 


The idea of setting up one of these grants to 
defeat the other, when they were in fact intended 
as one, and when all rights under both have been 
vested in one and the same beneficiary, is foreign 
to the letter and spiritof thestatute. That the act 
of 1566 was intended by Congress to be a mere con- 
firmation and renewal of the acts of 1863 and 1864, 
Is shown bv the dehate in the U. ». senate upon the 
passage of the act, which is copied from the Con- 
eressional Record in the note, and especially by 


those portions printed in italies (1) 


®. Assuming pro argumento, that Congress did 


not then take notice of the present condition of af- 
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the same system, which ought .to gv to the House in connection with 
that bill. I speak of the road from Fort Riley to conneet with the 
road which was provided for a week since. The two measures ought 
to go together to the House, to be considered there as they were consid- 
ered by the Senate committee, as at the southern’ boundary line of 
Kansas they form one road, thence. south in the direetion of Fort 
Smith. LImove, therefore, to take up Senate bill No. 224, with a view 
of passing it. 

Mr. Pomeroy—I do not think there can be any objection to the 

bill. 
The motion was agreed to, and the Senate, as in Committee of 
the Whole, proceeded to consider the bill (S. No. 224) to aid in the eon- 
struction of a southern branch of the Union Pacifie railway and tele- 
graph, and to secure the Government the use of the same for postal, 
military and other purposes, 

The Committee on Publie Lands, to whom the bill was referred, 
had reported it back with an amendment, which was to strike out all 
of the original bill afterthe enacting clause and in lieu of it to insert 
the following : 

[Here follows the bill. ] 

Mr. Hendricks—I move to amend the amendment of the commit- 
tee in section &, line five, by inserting after the word “ Territory ” the 
words “ with the consent of the Indians, and not otherwise”; so as to 
make it conform to the bill that was passed the other day. 

The amendment to the amendment was agreed to. 

Mr. Conness—I thought as I listened to the reading of the bill 
that there was a restriction in it of the homestead settlements lying 
within this grant to eighty acres. I should like to inquire of those 
who have charge of the bill Whether that Is correct. 
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one time it claimed, and was supposed to be entitled | 


i 
to, lands for the line through the Keservation, cuts | 
no figure and is wholly immaterial. 

In the official report of the General Land Office 
* 


‘ Some svat. 1)... "7 ee ee sen | 
for 1875 (Table, p. 407), the estimated quantity ot 
the lands within the M., K. & T. Co.’s grant under ) 
the acts of 1863, 1864 and 1566 is stated as 
i ty Sale SAR Oe eek OED | .520.000 acres. 
i 2 i 
tnd the estimated quantity which the Com- 
ouid receive thnererrom 18 stated as 
Tiere ee oo ae oe ee ee 950,01 M) acres. 
‘ ; (x : ry 
ln the report of the same ofhce for [S54 (Table, 
p. 96), it is stated the Company has received 
- 
» 


983,959.56 acres. 


. » 4 . a x = aa 


from which, as explained by notes b., &c., at 

vere) ot pave a¥ 6p there must he dedueted 186,936.72 
‘res, lost to the road under the L., L. & G. decision 
supra, and 120 acres relinguished, thus leaving the 
Company 796,929.14 acres from an estimated grant 
of 1,520,000 acres, or about one-half. No lands have 


Nn conveyed to that Company since 1854. 


tf AS TO THE EFFECT OF THE DECISIONS 
THE LAND DEPARTMENT OF THE GOVERN- 
MENT, HOLDING THE ASSIGNMENT TO BE 
LID AND DIRECTING THE LANDS TO BE 
ERTIFIED TO THE STATE UNDER THE ACT 
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There is but one claimant under the 


nited st ates. 


The United States is bound by the settled 


es of law and equity which govern other liti- 


United States v. Smith. 94 U Ss. Sid. 


United States v. State Bank. 96 U. 


»., 00. 


The Siren, 7 Wall.. 159. 


Under another head we shall show that the 


ties of the M., k. & T., under the act of 1866. 


were and are clear, and that by the order of the 


Secretary of the Interior, it- was obliged to take 


in the form shown, while claiming its rights 
er all the grants. This appearing, we feel con- 


L 3 eee" +) ge | ee acts 
that this Court will say that the decision 


of the Secretary, which the M., kK. & T. was obliged 


| 


» accept, and which has been acted on for ten or 


years, can not now be questioned by the 


overnment. even if erroneous. ‘The construction 


; 
+ 


to these acts of ( OHLTess by actual decision 


; wy Me ais eR } -ARrIn . hh 
by continued usage and practice, ought not to 


j ’ % ryy y wrgywnweegn 4 7s) Se ' 2iz an 
set aside now. he conveyanees here ac.tacked 


, j 7 . : ys * o y? . e a ] ‘) 4 \ 
made about tourteen years ago, and have been 


a 


j j } : ‘7. ] shai : i 
upon Trom that Clay tO tHOIs. Although the 


the faith of these titles, bona fide purchases 
| 7 


been made, bonds have been given, mortgages 


nn, 
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been executed, and large sums of money in 
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aith invested. It is too late now for the 
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The allegations of the bill upon this question of 
route are quite indefinite. It is not charged that 
the line was eonstructed on a different route from 
the one prescribed by the act, nor is there any spe- 
cific allegation to show wherein the line, as con- 
structed, varied from the line, as prescribed. ‘The 
most natural construction of the averment would 
be to hold that it charges that the Neosho Valley 
line was not constructed by the Atchison, Topeka 16 
Santa ke Company. It this is all that is meant, the 
fact is admitted, and we have already shown that 
the act of Congress did not require the construction 
of the line by that Company. The allegation is as 


follows: 


‘And your orator further charges that the Atchi 
“son, Topeka & — Ke Railroad Company, 
“on the 19th day of March, 1566, in consider- 

ation of one dollar, assigned its rights, fran- 
‘chises and land grant under said act of f March 
‘3d, 1863, for its Neosho valley branch, to the 
‘said Missouri, Kansas & T'exas Railroad Com- 
‘pany; and on the 26th day of February, 1867, 
the legislature of the State of Kansas, by 

“resolution approved of that date, ratified said 

‘assignment, but the branch of the Atchison, 

‘Topeka & Santa Fe Railroad required by the 

‘said act of Congress of March 3d, 1863, and of 

“the Kansas legislature of February 9th, 1864, 

“to be constructed ‘down the Neosho Valley 
to the point where the Leavenworth, Law- 

‘rence & Galveston railroad enters said valley ’ 

‘was not constructed within ten years, nor has 

“the same ever been constructed, and no part 

‘of the lands hereinbefore described is situated 

‘within twenty miles of either side of any rail- 

“road constructed by said Atchison, Topeka & 
Santa Fe Railroad Company, nor did any part 
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The bic: LL. WX (x. Lt. RR. Crosses the M.. K. W i 
R. R. Co. at Chanute, Kansas ; at Colony, Kan- 
‘sas, a point 28 miles north of Chanute, the L., 
‘L. & G. R. R. first enters upon lands from 
: mh rel the natural How of mater 18 bi way of the 


i Ni osha River.” 


The only question presented by this-record 1s, 
hether the point here designated and which may 


called the “crest of the divide, Is necessarily 


. e . . Tf . e a ates , , + 
he point of junction? If so, it follows that Con- 


} oom | VER ~ See = +e 4 eee Se lev ; l 
,EOSDO Valley Braneh Line, LO ie€ave tne val CY ali 


eek the high lands, ‘* from which the natural flow 


f water is by way of the Neosho river,’’ though to 
| { | cl li ic Hioht i fa yr) ~ i 1 LA7 aid h; ’g> 
Opt sucn aiine migne, an | probably would, have 
ivoived immense expense and almost 1nsurmounta- 


- ’ S dew . i i | iss > > | ' » 7 ~ s P . 7 Z) 
ie ditheulties 1th eonstruction. and PgiLilib aisoO have 


nvolved ra total disregard of tne publie interests. 


his construction of the act would be contrary both 

reason and authority. The exact point of inter- 
ction was left indefinite by the terms of the act- 
urposely so, no doubt. 


The meaning of the words where the L., L. & G. 


‘enters the said Neosho Valley” is quite uncertain. 


iF 
v\ 


T} 
a 5 


, 
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n one view, 1t may refer to the point where the 


aters first begin to How toward the Neosho river, 


om the crest of the divide. tn another view. it 


; n 4 : es + " . x ‘ Ly > . 
may mean the point where the narrow valley, com- 


} 


nonly called the *“‘bottom land” begins. In still 


nother view, 1t may mean the low land nearestthe 


} . ; ®s ° 
‘iver. It does not necessarily refer to either side 


the river, because the line of the L.. L. & G. 


BOER, hai ademas tart inet manda ante daalinaniien naan aaeen ae aa i 


. : . “— _ +2 é ' YS, ' 4 ° 
quire a very Clear Case to 1nduce the courts to 


‘intertere.”’ 


Redfield on Railways (5th Kd.), p. 411, note 


id, wnd cases C] 
And see, also, 
Southern Minn. R. Co. v. Stoddard, © Minn.., 
150. 
Benet v. Railroad Co.. 13 I.. 504. 
Van Hostrop V Madison. Wall... 291. 


| Mayor, c.. ¥. B. a“ vl. RR. 0: yA Vid. QU), 


In the Minnesota ease here eited, 1t was held 
that there must be allowed “such discretion in the 
location of the route as is incident to an ordinary 
substantially 


e. | . Ae See a i J a: 
irom the eourse and direction indlieated by the 
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oartel In the Illinois eG@ase | Was Salad that a 
mhangca | + _ +0 1 } yt Tf) i mcrardaad mnliage 1eh 
CnahnYve OT route is Not to ve reVaraded UunHiess sucn 
. 1. 4f J | 
Nan makes an prove ment Of a different Char- 
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The same rule is established by statute in Kan- 
(See Sec. 1176, Compiled Laws 1885; State- 
ment p. 19), which gives every railway corporation 


‘to cause such examination and survey for 


power 


its proposed railway to be made as may be NECESSAVU 
tO thre sel ction of the most advantageous route,” 

2. Whatever doubt there may have been origi- 
nally as to the proper point of janction between the 


M., K. & T. and L., L. & G., the question was settled 


by the ruling of the Land Department of the Gov- 


ernment. 

Th LS precise question arose in the COUrsSéE of the ad- 
ministration of the grants of 1563-4, and was Sully 
heard and finally decided. (Record, p. 71 ; Statement, 
pp. DS—6H>. } 

The decision of the Commissioner of the (;en- 


eral Land Ofhece here referred to, is elaborate, and 
shows that it was made upon full argument. The 


decision was, that the point where the L., L. & G. 


enters the Neosho Valley, “is the point where it 


4 


‘eaches or crosses the river. 


reat 
: fo ; ‘ : } 
\s a matter of course Congress must have con- 


en eer 3 coor ial een eae 
lated that questions of this character would 


necessarial ly arise and he cde Idea in the course Ot 
tne administration oj tne grant. it must have Heen 


© } {? ad j 
unticipated that the benenclary. aiter constructing 
the line, or one or more twenty-mile sections there 

. y . Yr P ,iur  , * « ‘ " ' c} } ly « ? + lL, , / my T V4 : 
of, would apply [or a patent, and that the Question 


; jy 7 ; } 
would then arise, Has the line been constructed as re- 
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—_ cree ate ee ome PEIN: <o ra ee Se ne esac. oR genera arene ee wipes “ec erphamecete bat dete ee ere . m8 m2 
se EI te er ee aartehcierann tial pT nan ee es Aa GLE eG ON ace deren Me chen Ne ama TT heat ere AT inn ret oA imeem 


e 
a 
© ; ¥ (xy? ‘ i} i i \ : Pr 
ie . > ’ ' . r ty } 
LiOtI QO} bne virile Ji Lilie id (I A Jab vill ya 
j ‘ 4 ‘ 4 3) ‘ 
UOSe aquty it Was LO ‘ f net Soba Li be LET 
' é 4 o 5 
Uvicss did nOoObL i@aVE i) » InTerence On the 
y } (* ° 
. .* 4 | ; i +, + >% : 
Mmittal y,. Ul AC i ‘ Li LO} bne deeision 
: j ] i 
tuUst SUCH QUeSLIOL 
- 
4a , VAS: int r -} ve r T the et 
r tiis Vas CECDELE } i pil (>i t i a 
, } ' 
. \ : ’ , 7 
} wh ‘ a DroVvi i ‘ i t j .? th > ja ids a> 
i 
‘ } q + T VN tr ¥ yy) a 4 wai co , 
Mm) O] VET 1) Lil eC CONSLOUCTEY, 
. > c@ , | 
52¢ +) " ; ; ; sy fT 
CerELTILCAa i / | ) ) >} | bine MS bate 


= ; 4 ot? ‘ . . ee fa yr Oo» i } ; ~_ . ] 
iIstactoryvy to tne secretary of the interior. that 
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een seetion pas peen “completed in a good, sub- 


1} ‘war tha nen TICRNI afarring -he eav 
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Lnd wnen the wovernor of sald State shall SO Cer- 


etary of the Interior shall be 
ie whole of said road and 
“branches and telegraph are completed in a 
sood, substantial and workmanlike manner as 
a first-class railroad and telegraph, the State 
may cause to be sold all the remaining land 
vranted and selected for the purpose indica- 
‘ted in this act, situated within the limits of 
‘twenty miles from the line thereof throughout 
“the entire length of the road and branches.”’ 
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[his section creates a tribunal composed of the 
j TT ° _£ Pe oe ul, P —. S ae ~~ OWtr ‘ »f , 
(;overnor of the State and the Secretary of the In- 
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brerior,. to Dass UPpOh Ali Questlous LOUCHINYE tne Con- 
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struetion of the road under the act. The Governol 


was to certifv: the Secretary was to he satisfied 
nd, thereupon, the conveyance was to be made. 
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We have, then, not only the fact that the ques- 


; . ° 


tion of the proper place of junction was raised, dis- 
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hen a particular authority is confided in a pub- 
“lic othcer, to be GxereTsey 1n 
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his discretion, 
upon an examination of the ts, of which he 
‘is the appropriate judge, his decision thereon, 
‘in the absence of any controlling provision, 
absolutely final. 


. 
IS 


i\ 


necessar! 
onsider = pass upon the qualifications of the 
app cant, | a acts he C ry performed 10 secure the 
the the nature of the land, and whether 
“it is ery he ‘lass which is open for sale. Its 
judgment upon these matters is that of a 
‘special tribunal, and is unassailable exe ept by 
* direct proceedings [ | 


os for its annulment or limit- 
‘ ation.” 


Steel V. Smelting Co.. 106 .F. ~s 450. 


And it is well settled that such direct proceed- 


cannot be ania except in cases of fraud 


HU 


Ouinby vV. Conian. 1()4 J. >... {9(). 
Vance v. Burbank, 101 U.S., 514. 
Moor Vv. Robbins. YO LU. —* ee. 

No fraud is alleged here. ‘Lhe question as to 
the point of junction between the two lines, was 
one ot fact. to-wit: W hether the point fixed Was 

the point where” the L., L. & G. “enters the 

sho Valley.” 

if nota Pure question of fact, 1t was at least al 

ixed question of law and fact, and in that case 
he result is the same. This rule was clearly laid 
wn by this Court in Marquez v. Frisbie, 101 U.S. 
176, where it was said, referring to the language em- 


DLO ed in the earlier case of. Moore Vv. Robbins. 


This means, and it is asound principle, that where 
“there is a mixed question of law and fact, and 
‘the Court cannot so separate it as to see clear- 
‘ly where the mistake of law is, the decision 
‘ofthe tribunal to which the law has confided 
‘the matter, is conclusive. ” 


Where the question is a question of law as dp- 
plied to the facts, the decision by the Land Depart- 


ment is final. 


United States v. Schurz, 102 U.S.. 401. 


A moments consideration will show that tie 


juestion as to the proper point of junction was not 


a4 pure question of law. Itcannot be decided now, 


A 


by this Court, without going into questions of fact. 


How wide is the Neosho Valley at the place where 


6] 


it is crossed by the L., L. & G.? What is the topog- 


ranhy F +] . 17 That 1f « v7 chithenltieac f 
raphy of the country ? W hat, if any, difficulties of 


engineering would have been encountered by select- 


ing another place of crossing? Is the. valley wel! 


+ 1 la 1, ‘ {: ~} _ ~ hic . 
defined? Is the place of crossing on high or low 


land? How far is the point of junction from the 
Neosho river? How far is it from the summit or 
divide ? How far is 1t from where the L., L. & G. 
first strikes the low lands near the river? Such 
questions as these must have entered into the de- 
cision of the question by the Land Department ; and 
should this Court now undertake to review its de- 
cision, these questions of fact would have to be con- 
sidered. But they can not be considered, because 
they ATC questions of fact, and also because there is 
no proof in the record concerning them. ‘The only 
fact that appears in proof, touching this subject, 1s 
that the point of junction is some distance from the 


highest point on the divide or summit. 


The land in question was pubiic land when select- 
ed and certified to the State under the act of 
March 3d, 1863, and it is therefore immateri- 
al to consider as to its status at the date of 
the act, or at the date of the location of the 
line. 


rn ee tee ae li Be. ic 
(he land in question being indemnity land, not 


4 


within the granted limits, the title did not pass at 


62 


the date of the act. but atthe date of its selection and 
certification, to-wit: August $, 1572. (hecord, p. 


“2 4 


» 2) seq.) 


Kansas Pacific v. A.. T. & S. F. R. Co., 112 U. 
S., 414. 


barney v. Winona, &c., R. Co., 117 U. S., 228. 


The bill avers that the lands in controversy had 
been withdrawn from the market by an order of 
the Commissioner of the General Land Office, dated 
Mareh 19, 1863 (Exhibit A to the bill), and that 
they remained by this order withdrawn for the 
benefit of the L., L. & G. Railroad “for ten years 
‘thereafter.’ Hence, it is alleged that the land 
was not, at the time of selection, public land 
subject to selection for the benefit of the M., kh. & 
T. This position seems to have been abandoned 
yy complainant’s counsel, but out of abundance of 
caution we call the attention of the Court to the 
fact that the withdrawal relied upon (Exhibit A 
to bill), came before this Court for considera- 
tion 1n the recent case of The K.P. R. Co. v. A., T. 

S. Ff. R. Co., 112 U.S., 414, and was there held to 


. entirely unauthorized and void. The Court said 


‘The order of withdrawal of iands along the ‘ prob- 
‘able lines’ of the defendant's road made on 
‘the 19th of March, 1563, by the Commissioner 
‘of the General Land Office, affected no rights 
“which without 1t would have been acquired to 
‘the lands, nor in any respect controlled the 


» 
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lands in controversy under the act 


1866. 
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- acquire 
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The M.. K. & T 
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‘the same being a corporation organized under 
‘the laws of Kansas to construct and operate a 
‘railroad from Fort Riley, Kansas, or near said 
“Mil itary Re servation : the nee down the valle V 
‘of the Neosho river to the southern line of the 


. 


“State of Kansas, with a view to an extension 
"of the same — rough a portion of the EnGian 
‘Terr itory to Fort Smith, Arkansas.” (State- 

ment, p. 7) 

As we have already seen, this grant covered the 
same route and applied to the same lands embraced 
within the previous acts of 1863 and 1864, though 
it made a more liberal allowance for indemnity, 
and also contem] Hated extension of the line 
further south. The lands now in controversy fell 
within the latent limits of this grant of 1866, as 
well as within the indemnity limits of the grant of 
1S63. Speaking of these facts in his opinion of 
March 25, 1867, Mr. Secretary Browning said : 

‘The groun d from Emporia southwardly is covered 
y the grants of 1863 and 1866, and from that 
ene northwardly by the grants of 1864 and 

* 1866.” 


Under these peculiar circumstances, the Secre- 
tary of the Interior, as we have already shown, 
thought best to administer the several grants to- 
gether as one (there being but one beneficiary), 
and accordingly directed that all the lands falling 
within the acts of 1865-'4, be certified to the State 

; the benefit of the M., K. & T., under those acts. 
and that the lands required to make up the deficit 
of slit be patented under the act of 1566. 
(Statement, pp. 40-48.) 
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\s our proof shows without dispute, that lists 
[the lands in controvesy here were presented to 


the local district land officers, that the office fees 


were paid, and that the lists were duly certified to 


the Department, all under the act of 1566, we confi- 


dently claim that there was a selection of the land 


under that act, within the ruling of the case cited. 


The lands having been earned, and having been 
‘ted, according to law, the beneficiary was enti- 
tied, under the act of 1566, to a patent, and as against 
the United States, a right to a patent is equivalent to a 


[t was so held by this Court in the case of 


j f 
patent. 


i; v. Starrs, 6 Wall., where it was said (page 


tis): 


The right to a patent once vested, is treated by 
“the Government when dealing with public lands 
“Aas ¢ quivalent to a patent issued,” 
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To the same effect is Barney v. Dolph, 97 U.LS., 


where the Court said (p. 656) : 


“When the right to a patent once became vest- 
“ed in a settler under the law, zt was equivalent, 
~ £08 far as the (rovernment Was concerned. fo oa 
; patent actually issued. We so decided in Stark 
“v. Sturrs,6 Wall., 402. The execution and de- 
“livering of the patent, after the mght to it Is 
. complete, are the mere ministerial acts of the of- 
* ficer charged with that duty.” 


The lands. then, were granted by the act of 
i566; they had been earned under that act; and 


hey have been claimed and selected under it, and 
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under it they should have been patented to the M., 


K. & T.; and if the present conveyance be set aside, 
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SO 


(e) The que stion of the eq uitable title of the 

Kk. & I’. under the act of 1866, was not consider- 
ed in the case of Neer v. Williams. 

inally, that case was one presenting ~~. 
of title under acts of Congress, and even if the facts 
had been the same as in the present case, the ae 


ion could have had no authoritative force. 


VI. 
THE B ILL. 


We submit, the bill is fatally defective, and can 


not support the decree entered sake. 
It recites that : 


‘Your orator, Benjamin Harris Brewster, Attor- 
‘ney-general of the United States of America. 
‘for and on behalf of the United States of 
America, brings this, n1s bill against the Kan- 
‘sas City, Lawrence & Southern Railroad, a 
 oompornnoe organized under the laws of the 
“State of Kansas, and thereupon youR ORATOR 
“complains and alleges.” 


The term “ Your orator,” viz.: Benjamin Har- 
ris brewster, Attorney-general, throughout the bill, 
precedes every charge, declaration or statemeut. 
And the bill concludes with tbe following prayer : 
° YOUR ORATOR prays that this Honorable Court 


‘may order, adjudge and decree that the legal 
“title in and to the said lands claimed as fore- 
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none 
| =~ 
Oz 
Such form of pleading is not sustained in either 
Kinglish or American practice. 
[In England the Crown may sue in equity to 
protect its own direct interest, or for those : ies 
* Who partake of its prerogat ive, or claim its pecu- 
‘“hlarprotection. In all such cases the suit 1s 
“instituted by the proper public officer to 
“whom that duty is entrusted—and this ordi- 
‘narily is the Attorney-general. Where the 
' ‘suit immediately concerns the rights and in- 
“7 “terests of the Crown, the public officer sues in 
: “his own official name, without uniting that of 
| any other person. 
i Story’s Eq. Pleading, Sec. 49. 
i Conversely, the Crown can only be reached by a 
i petition of right, sent into Chancery, where ~~ 
| 
| 
i “Directions are given that the Attorney-general 
} ‘should be made a party to the same. 
| Ibid. Sec. 69. 
| In Curtis’ Equity Precedents, p. 152, 1s given the 
Hl form of an 
i 
i ‘Information to set aside a patent of lands granted bij 
i} ‘* the Crown. uhich had hee Vi unduly obtained’’ 
| (the precise equivalent of the suit at bar). A 
; ’ . : . . 
| note thereto explains that same is_ taken 
| ‘without alteration from Willis’ quity Plead- 
, 77 » 
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“Court below or in this Court, on the part oi 
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the defendants. and we think the United be 
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States May be considered as the real party ; 
iz@n in form, it is the intormation and 


ee a at ce: 
‘omplaint of the District Attorney. But al- 


though we have come to the conelusion that 
} : .. } Ris ‘ | : 
he proceeding 1S valid, and ouvnt to be stts- 
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balned by che Court, 7@f 7s certainly desirable 
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his decision clearly condemns the form of the 


LO same erect 18 the Oplbion oO} Attorney-gen- om! 


ixcept in such exceptional cases in which express 
rovision to the contrary is made by statute, | 
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the suits of the United States must be brought 


in their name.’ 


ry] re 1, ee er co Ps way es 
he question aAaISO atOse lth tie nited States 
oe, ee ‘ 4 : ) } a ee ryy (uy eae 
District Court of Rhode Island. in 7’) Attorney Gen- 
} ryyi v se ¥ ° ‘4 i ; } ¢ 
ad YN. Phe Rumford ( hemical i orks .et at. (2 Ban- 


; j , Y ‘ \ yy] } 
rng &: Arden Patent Cases. p. 2OS ) ‘he proceeding 


SER eenrasennnes sentry 


poet f 
rents 
- 
pote 
were 
_ 


at 


Eosor Shes 
aaa 


y intormation to vacate certain letters patent 


f | fe = . aan : : > ag 
Hit led by Geo. H. Williams, as Attorney-general, on 

4 \. 
att ¢ a? - iL. - ’ al . } yy 1} *F* se)" } ; 

tl bue FTelablon ol oOhe He Ker, On Gemurrel tne 
ft ourt dismissed the proceealneg, holding (2e0Cr Atld) 

iy | 

Bas a a 

H that Mr. Williams, neither as Attorney-general no 

He | 2 
bf E Saale 5 ne 
| otherwise, was authorized | 
Br 
if 


Voddeine neg a oe 
een tt 


a een, Cees 


pie ‘2 


ae 


ent 


ren rmat 


j 

— pam we 
ww ry 
~~ 
P 


— 
< 


a 


pioeniee 


see oe 


ee rae 


} 


“dct Sines satiny tarjeta nahiladastyeideieeiantionnlatrtne cama athe: ree Oe 


' 
' 


AN AMAL Miabtioaicn wl wen 


SO 
i 
1 - ] oe ‘2. rE hs gs : e% . Fr ‘ 
such disability Is the plaimntif QO] orator, and 
T ) } ) : wen. ; 1} } ’ F I} 
wiit raVer tol Cilel FUuUS tl} Salil i tiki 
. > 3 
Curtis’ Equity Procedure pp. 2—b 
i * 5 
bne power ol a trustee to sue in his own name 
] ile 7 } j ] } : a 2 / , / ¢ F . “ | 
Is unaoUdDted, As holder of the le Gut title, he IS the 
ihe ene ‘ a - ; 1G } } jad 4 4 } , ’ a 
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{ the averment of the bill to sustain the action. Un- 
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der the authorities cited such form of pleading is 
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: condemned. Certainty and uniformity of procedure 


are vastly more important than maintenance of » 


; i] : L , . bill wh nissed reo] 
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' sist-it should be), a new proceeding can be. com- 
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Z prem. 


epiaetetinhiaete an te a 
PPLE RE AARNE eNE E68 
owner 
= 
= 


8 SNR REP Ree Ee aes 


a 
= 


7 
Hi 
wi 
Se 
% 
$ 


—] 


¢ won 


lll, 


V 


é 
? 
hi ¢° 


r > ; 
le Kansas Paer 


] 
I 


| 


a) 


ae 


**¢ 


mae ea date 


piesa: 
Has beeessy 


Aiea: 


sn 


aR hehe ls 
Ny POP cSt RS 


LNT LE een: 


eee oceepeee naman 


SNS ox: 
LEN: CREED pe 


eS nin 


Nal aca set ea ete 
“ dite hale 


Sea 


iti Te 
mas 


SOO Fale a Realicdates ate 
Me AAR Settee 


POD ON Be se i " 


pen betons 


“Eyota 


ea, Sa, 
= 2 + et ] > i . 2 i 
ONSLEUCLIVE . LO LM POsIoION, real QO! linagined. 
Lilt | Pe SELQI VV I VV [iif ii iil cli \ mAahvel injures 
-— ryy} ( ae P : i - . 
f nited states. rne state and ne] sub- 
? 3 ) 
ordinate grantees pad Tully earned these iands un 
} . | t ’ " 
ager the ovrants of Lobos or Loov. or dotn. hey were 
. } . 
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ial declared the State entitied under the earle} 
(J 7 ~ } | \ } } } ? ,mN0 7 } va } 
Palit SIUpPpos ttl Ja Si} 5S 1OU SO ClLLLLbLIC! 
‘ 4 
. ‘ | ae 22 > 4 7 - end ba cXr«) rt pativ sy ' 
he ii ¢ iCal \ Lit Sera lit i ; UD Yas Ope rabllve.,. if 


bhe and of the Very Class from which 


<4 were pul al 
‘ 1 ha he : } ry} vs } 
the orant of 1866 wa » be satished. Lhe road 
i | . — a oe | | - + oe + ¥e1 q , 

thereunder had been fuily constructed. Hvery con- 


dition of the Oran had vyeen Pulls et. 
States was then—has ever since, and is now—daily 
enjoying the direct benefit of such construction, by 
the transportation of its mails, troops and property 
at largely reduced rates. The compensation fo01 
the grant has been fully paid. Will a Court of 
Equity permit the lands to be taken away from the 


orantee, whose compliance with all the conditions 


on its part to be performed is not and can not be 
denied ? 

T'o create an equity under the United States, 
the bill avers that prior to May 19, 1873 (the date 
of the patent from the State to the company), 
these lands had been surveyed as public lands, and 


a 


as such were subject 


To purchase by actual settlers, and to homestead 
“and pre-emption entry under the laws enacted 
‘by the Congress of the United States. * * 


5, 


“That pursuant to such laws a large num- 
‘ber of actual and bona fide settlers went upon 
‘said lands, and having all the qualifications 
“required by said laws, made settlement and 
‘lasting and valuable improvements thereon, 
‘and now occupy the said lands as there homes, 
‘and are entitled upon payment therefor, to 
‘receive patents for the same from your ora- 
“tor.” (iee., p. 4.) 


Not a seintilla of proof is offered to sustain 


this averment. 


The lands were selected as indemnity August 


S. 1S72. and under the deeisions of this Court the 


crantee’s right thereto. attached. if at all. from the 


date of such selection. ‘The pleader does not aver 
such settlements At or prior LO that date. ‘he proot 
COnTTYA shows by the certificate ot the Kegister and 


Receiver attached to the list of selections. and bear- 


ing same date therewith (Aue. 8, 1872), made in ac- 


? 


cordance with Departmental regulation, 


* That the whole of said lands are surveyed publie 
“lands of the United States and within the 
“limit of twenty miles on each side of said 
‘roads, and that the same are not nor In any 
* part thereof returned and denominated as 
‘* mineral land or lands, nor claimed as swamp 
‘lands. nor zs there any homestead pre-e mption, 
‘ State. or other valid claim ta ANY portion of said 
; lands on file OF record in this office.” (Rec.. 41.) 


This proof whoily destroys the mere allegation 
of the Bill. If such allegation were true in fact 
, (which we deny), 1t would demonstrate only that 


such parties were trespassers without color of right, 


possessing no equities, moral or otherwise. 


] 


Yet such avermenht in the bill does show a con- 
radiction in terms which, in declaring these lands 
rd he public and Open CO settlement. Inalhntalns as 
wainst the grantee under the act of 1566 that they 
were reserved by a withdrawal in 1865, and were 

lands subject to selection on August 8, 

under such grant. Applying to this bill the 
familiar rule that faets must be pleaded according 
o their legal effect. we submit, the averment. that. 


| 


ne oe 


such lands were public and open to settlement, nec- 
arily pleads also that they were likewise as pub- 
Lands mithan the Ladle menety hints, subject LO selee- 
When so selected, as shown by the certificates 

f the Register and Receiver supra, they were tree 
from any adverse claim. ‘They were then due in 
satisfaction of lands lost within the grant in place. 
Phe selection as still subsisting. | lt 7s perfect to-day, 


and, as shown above, the company can not, with 


every acre available, secure a fulf grant. | fol- 


lows necessarily that these lands properly enure 
under the grant. 
hespecttfully submitted, 
GEO. W. McCRARY. 
A. T. BRITTON, 
JAMES HAGERMAN, 
A. B. BROWNE, 
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: THE KANSAS CITY, LAWRENCE AND SOUTHERN 
| KANSAS RAILROAD. COMPANY, 


| Appellant, 


5 acaimst 


BENJAMIN HARRIS BREWSTER, Attorney-General, &c., 


Appel. €. 


Appeal from the Circuit Court of the United States for Kansas. 


ARGUMENT OF 
: JOHN F. DILLON 


/n Support of the Title and Equity of the Appellant's Grantor. 


a 


ia Oe 


SUPREME COURT UNITED STATES. 


OCTOBER TERM, 1886. 


THE Kansas Criry, LAWRENCE AND 
SOUTHERN KANSAS RAILROAD Com- 
PANY, 

Appellant, | 
AGAINST 
BENJAMIN Harris BREWSTER, ' Attor- 


neyv-General, Ke.. 


Appellee. 


APPEAL FROM THE CrrcuIr CourT oF THE UNITED 


STATES FOR KANSAS. 
ARGUMENT OF 


JOHN HF. DILLON 


In Support of the Title and Equity of the 
Appellant’s Grantor. 


By THE BILL oF ComPLAINT, the United States claims 


as against the defendant, the title to 20,732.50 acres of 


; 


land in Allen County, Kansas, which is therein specific- 


ally deseribed. 
+) 


Record, Pp. x ide 


These lands are all in odd numbered sections within 


the Overlapping twenty mile mdemnity limits of the 
orants made by the Acts of Congress of March 3, 1863. 
and July 26, 1866, to the State of Kansas, to aid in the 


construction of railroads along certain defined routes. 


on which the defendant (by its former name, the 


} Pe ] 
/ renworth. Lawrence Ha Galveston P. li. Company) 


and the Missouri, A ansas and lexas Leailway Company 


(2s the Assignee ot the Atchison. Lope ha and Siu Tia le 


f?. Lf. Co.), and, in its own right, constructed their sev- 
eral roads :—these two roads having widely separated 
initial points (respectively, Lawrence and Junction City, 
at or near Fort Riley), but coming together down the 
valley of the Neosho River, and crossing each other at 
the town of Chanute, near the lands the title to which is 


the subject-matter of this suit. 


I. 


Under the Acts of Congress (March 3, 
1863, and July 26, 1866), and the Acts of 
the Legislature of Kansas (February 9, 
1864, accepting the grants, and February 
26, 1867, ratifying the assignment by the 
Atchison Co. to the M., K. & T. Co.), the 
Missouri, Kansas and Texas Railway Com- 


Ch we 


Ue, we 
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*) 
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pany, the grantor of the defendant, by 
virtue of selection of the lands in ques- 
tion as indemnity lands (Record, p. 35) and 
the certification thereof to the State (Rec- 
ord, pp. 53-58), and the patent from the 
State to it (Record, pp. 10-12), lawfully ac- 
quired the full legal title thereto, or what 
in this suit is the equivalent, became 
the full equitable owner thereof, and the 
United States has no equity to cancel or 
vacate the defendant's title. 


‘e more than ten miles from 


a 


THE LANDS IN QUESTION a 
the roads severally constructed by the oa a, oe Ce 
and the defendant company down the valley of the 
Neosho River, but within twenty miles of each of said 
roads, and are, therefore, lands situated within the in- 
demnity, and not within the granted, limits. This is 
alleged in the Bill (Reeord, p. 9, tol. D), and admitted by 
the Answer (Record, p. 18. fol. 30). 

THE TITLE ACQUIRED BY THE M., K. & T. COMPANY UN- 


DER THE Act OF MArcH 3, 1863, IS THIS: 


l. Grant by Congress to State of Kansas “ for 
purpose of aiding in the construction ” of a branch 
down the Neosho Valley (Emporia) tO the point 
where the first named road (the Ole built by the 
defendant's predecessor) enters the Neosho Valley ’ 


¢ 


of lands as set torth in said Aet ot Conger cc of 
Mareh 3, 1865. 
2. Statutory contract by the State of Kansas by 


its Act of February 9. LS64., with the Atchison. 


Topeka and santa Ke Company, herein. called for 


short the Atchison Company, making it the 
beneficiary of the land grant for the said Neosho 
Valley branch or road. 

a. Assignment ot March LY. LS66. by the Atehi- 
son Company to the M., K. & 'T. Co. of its right to the 
land orant appertaining to the Neosho Valley Road, 
which assignment was “ratified and confirmed ” by 
the State by the Joint Resolution of February 26, 
1867. which had the effect to substitute, with the 
consent of the State, as to the Neosho Valley Road, 
the M., K. & T. Co. as the beneficiary of the land 
orant for that road in the place of the Atchison 
Company. 

4. Filing on December 3, 1866, by the M., K. & 
T. Co. of a map of definite location under Act of 
March 3, 1863 (Record, pp. 58-59, certificates 
thereon reprinted in appellant’s Statement and 
Copies of Statutes, pp. 58-40). as well as under 
the Act of July 1, 1864, and July 26, 1866. 


Record, pp. 60-67. 


5. Actual completion within time of the entire 
Neosho Valley Road by the M., K. & T. Co. op- 
posite the lands in question “from Junction Cit; 
to the southern boundary of the State,” prior to 
July 13, 1870, and the filmg on July 25, 1870, of 
the map of such completed line with the Secretary 
of the Interior, accompanied with a certificate of 
the Governor of Kansas that the road had been 
completed and equipped as required by the Acts 
of 1863, 1864 and 1866. 


; 


Record, pp. 5O-—DHY. 


6. Actual selection. under both the Acts of 


i al 
+) 
1865 and 1866, by the M., K. & T. Co. of the 
ian I< . } 7 " 7 Y)} ‘) 17 le . it - nrc r ,) \ 
La Litis 1h) qj ue SbIOn) qo rhe eCmuity\ itl ‘ b Ji 3 .@ 
eust 8, 1872 (Record, p. 35), and due certification 
thereof to the State on April 10, 1873 
BG sity 
ae { rc Pp 75: Des 
On March 25, 1867, Mr. Browntna. the Seer 
am s - } 
tary of the Int rior, recognized the assignment 


o } S } } } } 
and determined th principles On which the 
' c *é) Py | ,se sf? 
rrants made bv the Acts of 1863. 1864 and 1866 
| } } } 
would be adjusted by the department 
1 >» 
R Cord }) 0.) 
] ) ” 
mer oO Reccid rp. 6U-62 
a 
= : : 
In 1870 the Leavenworth. Lawrence and Gal- 
4 + 17 } . | + 
veston Company fell into a dispute with the M.. 
a Ae. : . ‘ 
ry ' . 4 
kK. & TT. Co. as to then respective rivhts under 
; Y ses) a | fase 7 4 
Chie Acts ot L863 and IS66. and on septemobdel ; 
i ‘ 
if } 1 - ome ; ‘ ] ; 
15. 1870. the Commissioner of the General Land 
; 
: ve : = Bee. ae 
LJines lecidecd iv. reaffirming the decision of M1 
Or ‘ } 4] r j 
BROWNING In LSOZ (s pra) ang holdry hat Thre 
i y FY J aa ij ' 
} Al { { / MIS 3/1 t TLC T ifi Simi fil . y / i t 
f 4 fj r waa, fj WOT f) P fe lde ff a j / 4 7 ) 
a 
j is ’ | n ‘ 
66 also holding that the point oj unction 
] j : 4 1] 
Wiis prope riy nAcde 1 ( pAb UE PiIOW Lie LT) 
, 
ppeal. but none was take 
» sain ; re f 
mecord, pp {i— (0 
i 
ae ’ } : : | ° ’ 
naer anc pursuant to these decisions, which 
i 
} ° Ne 3 
| eed these COmMpanhies On i] POUALLEN OT rent 
? ; 7 ‘ ° é f*e) . . ; | . " = oy 
under the Act of L865, they united 1n making the 
] } : 4 " 4 "he | \ 
selections of The lands mm question O] Lucust >. 
o . 
15/(%, both companies claiming under the Act ol 


M., K. & T. (Record, 


they were conveyed by the M., K. & T. to 


1863, and the M., K. & T. also under the Act of 


o~ 


Record. p. do. 


Afterwards the L.. L. & G. Co. relinquished 
4 


its rights to the lands thus selected to the M., K. 
& 'T’. Co. and requested patents to issue to it. 


Reeord., p. 46; pp. 95-08. 


he selections were approved, 


{ od Te ¥ : of & Me. ‘ : . 
lands in question were within the twenty 


and as the 
mile 
limits of lands granted by the Act of 1863 and 
were odd sections, they were, April 10, 1875, 
certified to the State for the benefit of the M.., 
K. ra T. Co. as having been cranted by the Aet 
of 1863. 


Reeord. pp. 53-58. 


7. May 19, 1873, the State patented them to the 
p. 10, Exhibit D), and 


the de- 


re Tit lant ~ predecessor. 


Record. pp. 12. 13: Exhibits “E ” ana “i.” 


The foregoing also shows the claim of title and right 


of the M:., K. & T. (defendant’s grantor) under the Act 


26, 1866, as well as under the Act of 1863. 


[It also shows full and strict compliance by the M.. 


K _ = 


zs 


with all the conditions and provisions of the 


Acts of 1863 and 1866, and especially with the funda- 


mental and primary condition and consideration of the 


rant. 


‘ , 
, i > . 
Lhiesy 1?/ 


\ 


z., the building and completion of the road, 


. . 7 7 
COPING ALL lands. 


a et at BA aS 


Bi Ae 


tnmmnet 


, 


ge ae, 


=” Notre.—That M., K. & T. claimed under a@// the 

Acts 1863, 1864 and 1866—and its claim was allowed, 

and the basis of adjustment of land grant under the 

several Acts was clearly defined and settled by Secre- 

tary BROWNING. 

Record, pp. 60. 61. 62. 

see Reeord., |). bd. (text of secry. BRowWN- 
ING'S decision), and Record, p. 71 (text of 
decision of Wuiison, Com. G. L. O.), re- 
affirming same, on Se pt. Ld, 1IS7O. 


March id. 1S67. (Reed. at local Land Ofhee, April o. 
1S67.) WiIrHDRAWAL OF LANDS under Act of. 1866, for 
\ "3 ‘€ AY ‘ if Co., according to map filed (Deer. 3. LS66. 
SUPT | “ of all odd numbered sections within the ten- 
mile limits and all the vacant lands (2. e., odd and even 
sections | between the ten anc twenty-mile limits.” 


Record (Exhibit (>). pp. Y, LO. 


April 30, 1867. L., L. & G. Co. files map of DEFINITE 
LOCATION, and lands withdrawn accordingly. 


Record, p.- Ss Map, p. OU. 


July 13, 1870. GOVERNOR OF KANSAS CERTIFIES, 1n 
due form, to the due completion of the M., K. & T. road, 
under Acts of March ,. FRaS July i ISG4, and Suly 
1S66, and the Act of Kansas of February 9, 1864, 
“from Junction City to the southern line of the State of 
Kansas.” 


I LEC rd. } e oY. 


This certificate shows full compliance by the M., K. & 
T. Co. with the Acts of 1863, 1864 and 1866, 7. e., that 
the lands oranted by those acts for this whole line of 
road had been earned, and earned in time, 

September 21, 1871, GOVERNOR OF KANSAS CERTIFIES 
tO the completion by the L., L. & G. Co. “ of that por- 
tion of its railroad commencing at Lawrence, Kansas, 
and ending at the south line of the State of Kansas.”’ 


Record. p. 32. 


August 8, 1872. JOINT SELECTIONS of lands in ques- 


is 


RR By, 


is 


tion by the M., 


1866, and by tl 


4 a 4 
j a f 
£37044 sis j 
A / j 2 


benefit of the N 


i] 
VIOUSLY 


P64 TOVY? 4 
Patents 


Courts,” and the company’s “ assent to the bringing of 
ns 
{ 


hece 


CASE MADE BY THE BILL oF COMPLAINT. 


A tter A Care 


7 i ati } — 
nave round it 


{ cord, bD. 30. 
Oe LANDS CERTIFIED to the State tor the 
M.,K. & T., the L., L. & G. having pre- 


Inquished to the M.. K. & T.. and requested 
theretor to issnie to the 


STS. Seery. ScHURZ’S decision as to validity 


ISS. Commissioner McFAar.anp’s letter 


ions raised in the premises passed upon by the 


ful reading of the bill of Complaint, ] 


K. Ww i under the Acts ray i 1863 and 
ie L., L. & G. under that of 1863. 


. 


| 


»M., K. & T. Co. 


ord. pp. ib. JII—VO. 


tas ” the Detter course to have all tne 
i¢ 


rd. Dp. 18. Se. : 


>? 


] rAd. . } ' ae 
orounds Io} equital le reliel are. 


FRAUD practices 


othe. rs in sec 
question. 
b It alle OeS 


in rhe certificati 


(c) It alleges 


1883. when the 


1873. when the | 


Bill PD IS Ni Ty Sho aay. 2 ; | 9 les reES NQO 

} ' , ’ 7 a c ' - 4 
l Dy the Railway ( Ompanies, Or any OT 
one else. On the (;sovernment or 1ts 


wing the certification of the lands in 


no specific MISTAKE OF LAW OR OF FACT, 


on ot these lands to the M.. Kk. 


no facts known to the United States in 
Bill was filed, that IT DID NOT KNOW in 


ands were certified, and it sets up no 


A a a AR wh nat 


nearer a 


' 


LO 


xeuse for the long delay, and no facts hegatlvinge 


oa balan, a 
laches in bringing the suit or showing that the compa- 


] 


n1es are not prejudiced by such cle lay ancl laches. 


q > 


limits. out of which the M.. kK. ra i¥ Company eould 


1} 


It shows that the M.. Kk. & T. fully EARNED Irs 
AND GRANT. anc that these lands were rec ived ELS part 


f those which it had earned: but does not show that 


f the title thereto 1s set aside, the United States has 


ther lands. yet undisposed otf within the mdemnity 


, 


Ow ret the quantity ot lands to which the completion 


sa 
. 


ft the road entitles ‘a That iS. the Bill Lie ithe offers to 


ation to do, er to permit, equity to be done to the 


‘AS 


defendant or to its grantor, the M., K. & T. Company. 


4 


(e) It sets up the ASSIGNMENT BY THE ATCHISON ComM- 
ANY TO THE M., K. & TT. Company, of March 19, 1866, 


under which the latter company acted, built the portion 


t the road opposite these lands. but it cdloes NOT ATTACK 


HE ASSIGNMENT, and states no vround showing that the 


— 
< 


assignment should not have the same effect as against 


he United States that was given to it by the two Rail- 


LY Companies themselves and bv the State of Kansas 


y its legislative approval and confirmation thereof. 


I] y/ (i 7 th, Ball ] ¢ | ~ show (is a#« (Ji peiset / {} 7 J ¢ lo, ] x | I 


VOCS that the lands It) question Were withdrawn 


unde the Act ot Mareh 5. LS63. by hixhibit A to the 


‘> a , . } 


Ul, on March 19, 1863 (Record, pp. 3, 7), as being lands 
within the first ten-mile limit” of the diagram of the 
robable voute of the L., L. & G. Railroad, and for its 


nefit, and remained so withdrawn and reserved for ten 


thereafter ”’ (Record. }). d, fols. } and D):; That 


LO ¢ quity, nor shows that the United States is in a situ- 


( ; 


<a 


Li 


by the second withdrawal (April 30, 1867, received at 
local land office, May 10, 1867, Exhibit B) based upon 
Nap of actual location of the L., L. & G. Railroad, 
ni said lands were shown to be more than ten miles from 
the line of said railroad, but within twenty miles 
therefrom ” (Record, p. 3, fol. 5); which fact is admitted 
be the answer (Record, )). 1S. fol. 3Q). 

That the 4., Zl. & G. Co. was not entitled to the 
lands in question because it has never constructed that 
part of its road ‘from Leavenworth to Lawrence, nor 
its branch from Lawrence by the valley of the Waka- 
rusa River, I yy reason of which failure the L., L. & G. 
Co. it 1s alles dwas “not entitled to any indemnity 
lands whatever under the said Act of Congress of 
March 3, 1863, whereupon said lands,” it is further 
averred, ‘‘ reverted to the United States, and by the 
Forfeiture Act of Congress of July 26, 1876, were re- 
stored to sale and settlement under the pre-emption and 
homestead laws of the United States” (Record, p. 4, 
fols. 6 and 7 

That the J/., A. & 7. Company, though it actually 
completed its road clown the Neosho Valley opposite 
these lands. is not entitled thereto under the Act of L865. 
because the Ati hison Co. did not construct said road 
down the Neosho Valley, ws nor did any part of said land 
pass to the M., K. & T. Railway by virtue of said as- 
slonment and sald resolution of the Legislature of the 
State ot Kansas ” Ino facts, however, being stated fo! 
this general legal conclusion}. 


Record, p. 4, fol. 7. 


Nor, it is further alleged, is the M., K. & T. Com- 


12 
pany entitled to the lands under the Act of July 26, 
LSO6. by reason of 
‘the said lands having been previously reserved under 
said Act of Congress of Mareh 3. 1863. for the benefit 
of the L., L. & G. Railroad,” consequently “the same ” 
were not subject to the operation of said Act of Con- 
cress of July 26, 1866, or of the said last-mentioned 
order of the Commissioner [{ viz., order of April 3, 1867 | . 
directing the withdrawal of lands thereunder.” . 
Bill, p. 4, fol. 6. 
THE PROOFS are wholly documentary. 
TrirLe oF M., K. & 'T. Co. AS ASSIGNEE OF THE ATCHI- 
SsoN COMPANY UNDER AcT OF 1865, CONSIDERED. ‘THE AS- 
SIGNMENT IS VALID AND EFFECTUAL. 
The allegation ot the Bill is simply that the A tehison 
Co. did not build the Neosho Valley road “ nor did any — 
part of said lands pass to the M., K. & 'T. Railway by 
virtue of said assignment and said resolution of the 
State of Kansas ” of February 26, 1867 : 
Record, p- 3 fol. ¢ [ea L of assigniient, 
Reeord., Pp. wi ty), Li rt of Kansas point 
resolution, February 26, 1867,“ ratifying 
and confirming ” said assignment, Record, 
Pp. 5, 
THE ASSIGNMENT IS VALID. As oneclaim of the M., K. 
ek. Company is under the assignment I will first discuss 
ITS validity, subject to the decision ot the Court upohl 
co : wai cecil 1 >*7 , { 
the preliminary question whether the Bill of ¢ omplaint > 
linpugns its validity. 
1. The Bill nowhere sets up any facts showing 
his assignment to be invalid, nor does it allege even in 
* 


the most general terms its invalidity ; and, therefore, 


Re ST en OT ee Ng OP Ny RT iat RTO RT Dec ig Ue TM eM SERS RD a Ree pee Oe ia 
. - Lite SS ear ees awe * : + So Eee ee i Me oo hh 


ee 
¥ *) 
Lo 
. 1 . . *, . Pa | 4 
we confidently insist it 1s. not Open to the (zovernment 
to ask relief, which involves, or is based upon, such in- 
valldlty 
2. But if this objection, regarded by me as insuper- 
ae , “ : 
able, can be overcome, then I insist that the assien- 
; i . fe ss | i : : 4 , 
ment was clearly authorized by the laws of Kansas. has 
r been ever since acted upon by both companies, and 
Be - ri ry 
heve! questioned, IS not inconsistent with any provision 
of any Act of Congress, was impliedly recognized and 
y } ce ¢ > eye . . 
assumed in the Act of July 26. 1866. and has since been 
three times distinctly recognized and acted upon by the 
Land Departim nt of the U.S. in adjusting the land 
orants in question. 
‘eee MATERIAL FACTS AS RESPECTS THE ASSIGNMENT ARI 
SHORTLY THES] 
l. The Act of Mareh a. LS65. makes ALE grant 
, : 
livect to the Stade, and inno manner imits the State 
' , > . . 1 17 ] 
as to the mode in which it shall use the lands to 
Te soa a tie 
ud in the COonSstructlo.. oO} the tines of railroads and 
, al ; rorht hinle 
ODVvancecnes cae seribed in the Act: it might build the 
- ] . " . 4 ’ . rsY 4] ry 4 , 
Pair ls itself o1 it might select one, two, three ot 
four companies and make them the beneficiaries of 
che Cranht. Tn short. the (EJs i¢ he NN jd sid thod Ot hj/iimn 
; j 4 [eT di CLV Th The fj 
> The lands are granted 
J y . i . j J f j j 
Lor and on aecount of said 7POadS and OTAnCHES 
— i 7" *,; . S } ’ 
SEVERALLY, nol collectively, and it 1s provided that 
} G< ] i * - , - : | ot a 
Chey shall pe exclusively applied id the COnStruc- 
ee f th ¥ and shall | list a Pe aes ee 
4 b1Ohn OTF the same, and sha ie ISpOost (4 OL OLY as 
the work provresses through the same ” (Act 1860, 
Sec. i OM AYINE PTOUtLSO }, 
f ' . - i | . . : | - ~ 
tH SUGGESTION OF HIS HONOR. In tne Oplnio0on 
below that Congress 
q 
' 2 ; ’ ’ » ° } } ° 
obviously contemplated a single trunk line 
oe 


Inning southwestwardly through this State with 
a branch down the Neosho Valley @/é under one 
mmagement and control, 
obviously overlooks the language of the Act 
above quoted as well also as the purpose ot ('on- 
sress, which was to aid the building of certain lines 
of railway, but without any interest or concern as 
to what agencies or companies should build them. 
3. The transfer and assignment were expressly 
‘‘ vatified and confirmed ” by the Legislature. 
Record. p. DU. tor text ot legislative joint 


resolution. 


| ee eee : =, | 
It was, moreover, in accord with the general! legis- 


] 
j 


lation ot the State ot Kansas. 


‘ (a 1 ' *) wry . a 
see Act Oo! ebruary ‘3. IS6D. Sections y. 


25: Laws Kansas. 1865. pp. 94, 101, 104. 


4. It was acted upon by the M., K. & T. Co.., 
which built its road from Emporia south to Cha- 
nute, claiming the benefit of it as against the 
United. States (Record, pp. 60, 61, 65, 71), and it 
has never been questioned by either COMmpanhy, 
or by the State of Kansas, from that day to this, 
or by the United States, unless in and by the pres- 
ent Bill. 

». Lhe claims of the M., K. & TI’. Company, as 
such assignee, were considered by secretary 
BROWNING. and held valid (Reeord. pp. 6%. 65): 
who, on March 25,1867 (Record, pp. 65-67), es- 
tablished the basis of the adjustment of the land 
erants under the Acts of 1863, 1864 and 1866. His 


decision was reaffirmed, and its principles applied, 


September 15, 1870, by Commissioner WILSON 
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the M.. B. & ‘FY. Company ? The obligations of the 
companies to the United States (Sec. 3, Act 1863, and 
Mecs., 5 anc 5 ot Act of LS66) are in either event pre- 


cisely the same. Such land grants have always been 


treated as assignable, and are in their nature so. 
Platt vs. Union Pacific R. R. Co., 99 U.S., 
LS. 
Jerome vs. McCarter, 94 U. S., 734. 
Grinnell vs. Chicago and Rock Island Ry. 
Co.. 103 U. &.. 139 


have thus. I think. plac ed the validity ot this asslen- 


ment and transter bevond substantia! controversy. 


- 
* 


THE NEXT QUESTION IS AS TO THE EFFECT OF THE AS- 
SIGNMENT AND TRANSFER IN CONNECTION WITH THE AcTS 
oF 1863, 1864 anp 1866. ‘THESE ACTS GRANT AID BUT FOR 


ONE ROAD DOWN THE NEOSHO VALLEY. 


The leading proposition which I make in this con- 


nection 1s, that the Act of July 26, 1866, was amenda- 
tory and supplemental to the Acts of 1865 and 1864 ; 
and, when applied to its subject matter, did not 
displace the Acts of 1863 and 1864, so far as they 
went, but was intended to make further provisions to 
aid the building of amore extensive line of road, of 


7 


which the Neosho Vall. y Road deseribed in the Act of 
1963 was to be a part. 

When the Act of July 26, 1866, was passed, Congress 
knew that the M.. K. WX iv Company had become the 


assionee of the Atchison ¢ ompany as to the road from 


Emporia south along the Neosho Valley to the crossing 


of the L., L. & G. Road. 
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Lhe State, in its act of acceptance and regrant of 
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February. 9. 1864 (See. 3), had made it obligatory on 
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See, also, Company s selections of the lands 
under the Act of 1863 as well as 1866 (Re- 
eord. p-. 35), and ce tification ot the odd 

sections, now 1D dispute, under the Act of 


1863 (Reeord. pp. D35—DS ). 


Commissioner Witson hits the nail on the head 


when he says, as respects the Neosha Valley road, 


that the only advantage Inurine to the |M., K. & T. 


COMpahy by the Act of LS66 is the Wore liberal] proni-~ 


ise made for indemnity © (Record, p. 72, fol. 135), 2. e., 11 


+ 


xtended indemnity (Sec. 1) toa//"“‘ public lands © within 
he indemnity strip, . @.. to @évél as well as odd sections. 


nd placed the right to sell the oranted lands and the 


am, 
< 


indemnity lands upon the Same footing, if that noht 


the true one: and his Honor’s Su 


not exist before. It the matter was Ve€S nova, I 


onfidently stand on the Ds Dartine nts construction as 


ocestions, in the 


Opinion below. as to securing the benefits ot both 
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Af 
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rants by building only one road, are thus shown to 
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without force or applicability. Properly construed 
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“ltt. The lands in question were , therefore, PLrop- 
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7 ° . 7 : grey } , . - 
lv certified under the Act of 1863. to the benefl Ss of 


hich Act the M.., K. A ) i¥ Was ¢ ntitled ra ve the assignee: 


the Atchison Company, recognized as such both by 
State and by Congress. Consequently, the ground- 
rk of the Bill that “no part of the land passed to the 


é kK. WN 7 Co. by virtue ot sald asslgnm nt anc said 


° rt " . i] e.. | — . ‘ . , 
resolution of the Leoislature of the State of Kansas 
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EFFECT OF THE WITHDRAWAL OF 1863. OF THE JOINT 
SELECTION IN 1872. AND OF THE FAILURE OF THE L.. Lb. 


& G. Co. TO BUILD ITS WHOLE ROAD. 


The Bill (Reeord, p. 3) sets up as an objection to the 
title of the M. Kk. & T. Co. to the lands in question 
that they were withdrawn for the L., L. & G. Co., May 
9, 1865 (Exhibit A to bill, Record, p). (), as being 
‘within the first ten-mile limit of that railroad as 
shown by a diagram of its probable route,” and, he nee, 
were reserved and appropriated for. that company. 
These lands were afterwards found to be not within 
the 10-mile limits, but outside of the 10, and within 
the ?20-mile. limits ( Bill. }). oS Ans., p. id). They were 
also withdrawn April 3, 1867, under the Act of 1866 
for the M., K. & 'T. Company (Bill, pp. 3, 4; Exhibit C 
p 2). And it is alleged in the Bill that this with- 


| 


drawal was invalid beeause of the previous withdrawal 
of May 5, 1863, under the Act of 1863 (Record. Pp. 6). 

In fact, this seems to be the substantive CAaASC made 
by the Bull, viz.: that the withdrawal of 1863 along 
the 25 probable lines ot the sald roads and branches ”’ 
hac the ett Ct. in SOME Way, to deprive the M.. K. a 
i ¢ Company of the right to the lands in question 
earned by the completion of the road. 

The obj etion IS, perhaps, only set up LO rat f LT any 
elaim of the M.. K.& I: Company to ti 
the Act of July 26, 1866, erroneously treating that. Act 
as making ab hew anc entirely indep ndent orant, and 

7 : ‘ cs ‘ ’ : 
as superseding, that is, repealing DV 1mMp1ilcatiol 
2 


; , J : * cy 
fanto. the Act OT LOOD. 


[ PROCEED TO SHOW THAT THE WITHDRAWAL OF 1863 


WAS WHOLLY WITHOUT EFFECT ON THE RIGHTS OF THE 


M. K. & ‘T. COMPANY EITHER UNDER THE Act OF 1863 oR 
LSOO. 

On this point, it ought to be sufficient to reter to the 
Kansas Pacific vs. At., T. & San. Fe Co., 112 U. S.. 
114; but I will briefly discuss it irrespective of that 
UCase. 

The Aet of 1863 contained no provision for any with- 
drawal. The withdrawal of LS63 Was entirely an acd- 
ministrative act. It had no effect on the rights of the 
respective companies as to what particular lands they 
were severally entitled to receive. This was fixed by 
the map of definite location. THI GRANT of 1865 was 
‘of every alternate section of land designat d by odd 

umbers, for ten sections, in width on each side of said 
roads and each of its branches ”’ (Act 1863. See. 1). But 
if Dy reason of the exceptions, it should appear ‘* when 
the lines or routes of said roads and branches were 
ae tiite ly Axed” that the companies had lost any ot 
the granted sections they were entitled under the 
Act of 1865 to indemnity for such loss out of the 
nearest odd sections within lateral limits of 20 miles. 
The Act of 1866 extended the M., K. & T.’s right of 1n- 
demnity ALSO to even sections within such 20-mile limits. 
- K. & T. first made a definite location of its 
route and first completed its road. And there is no 
ground to claim that because these lands were shown 
Dy the diagram of probable route made without surve Ys 
in 1863, to be within the ten-mile limit of the road of 
L., L. & G. Co., that they were, therefore, not subject 
to be taken as indemnity lands by the M., K. & T. Co., 
when the map of definite location showed that they 


were beyond the 10-mile but within the 20-mile limits. 


> oo 
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2 both roads were completed opposite these 
lands, and under the Acts of Congress it was ** the duty 
of the Secretary of the Interior” upon the filing of the 
map of definite location to cause Indemnity lands to Le 
selected tor each of them... Th dispute between the 
companies as ta their respective rights Was settled by 
Commissioner WILSON’sS decision of i pt. 15, 1870 
(Re cord. } }). 71. (2 ‘ affirming equality oO] rie ht as To 
the cdd sections; but under the Act of 1866 the M., k. 
& 'T. had the mght to look for indemnity to the even 
sections after exhausting the old sections. 

Such was Mr. Brownina’s and Mr. WILson’s con- 
struction of the acts and t!] ey were constructions the 
the most favorable to the U.S. 


Record. pp. 66. 6¢. 71. 72. 


THE COMPANIES MADE A JOINT SELECTION, énter alia, 
of the lands in question, August S 1872 (Record. p. Oo). 
and the L., L. & G. Co. relinquished its rights to the 
M.. KK. WX 7. and the lands in question were accordingly 
certified to the State, April 10, IS73 (Record, pp. 00 
58), and by the state patented to the mm. BK. & 6. Co. 
May 19, 1873 (Record, p. 10), and by the latter com- 
pany conveys d tothe L., L. & G. Co., the pre decessor 
of the defendant. 


Record. pp. 12 10. 


IN CONSIDERING THE EFFECT OF THE JOINT SELECTIONS 
made on August 8, 1872 (Record, p. 35), let us first 
recall the material dates and facts: The M., kK. & T. 


Co. had fil dl its map ot definite location on Dece mber 3 


OTs hae GIy) 


1866, claiming under a// the Acts (Record, pp. 60-62. 
65). The L.. L. & G. Co. had filed its map of definite 
location 1) April d, 1867. 


Reeord. p. Y : 1). 5U. Map. 


Indemnity Jands might, therefore, have been se- 
lected for M., K. & 'T. Co. as early as 1866,and for the 
L., L. & G. Co. as early as 1867 (Act 18638, Sec. 1; Act 
1866,Sec. 1). On July 15, 1870, the Governor certified 
to the full completion of the M., K. & T. road from Ft. 
Ril \ to the south line of Kansas | Ri cord, p. 52) ; and 
on September 21. 1871. certitied to the completion by 
the L., L. & G. Co. of “ that portion of its railroad com- 
mencing at Lawrence and ending at the south line of 
the State of Kansas.” 


> } *>¢) 
Record, p. 32. 


Thi Se lands how in CEU stir bn bad not be hn sé lecte d 
as inde mnity. The ten years o1Vv n by the Act of 1863 
(sec. 4) for full compl tion ot the roads had not ex- 
pire a: and would not until 1S73. and the ten ye ars given 
to the M., K. & T. by the Act of 1866 (See. 3) would not 
expire until 1876. 

Both companies were confine d as to that part of their 
roads opposite the lands now in question, to common 
indemnity limits of 20 miles. 

We do not have tO consid Yr at this point whether the. 
M., K. & T., by reason of its prior definite location and 
prior actual completion, might not have a preferential 
right of selection of lands within the common indemnity 
limits ; nor the further question whether the M., K. & 
T. Co. having a right to indemnity out of both odd and 


even sections. while the L.. L. & G. had the right to 
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indemnity onlv out of odd sections. the latte Company. 
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two companies treated the ease as one falling within th 
’ j r } ' 
princip hat equality a8 es dt7/ nada they made, on 
‘ a } } | 
August 8. 1872. a toint. selection of the ds in ques- 
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hes nas re With) the COMMOon O} CUO Hicting 
} f/f 
Lnaehny \ ilmit We) Cle MARAT ‘oh CAa.CH COMDANY Ls 
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and Commissioner WHILSON’S decision of Sept. 15. 1870 


‘ ; se Oe : Rees P a 2 
(Record, pp. Ee (4. ()) athrmec an equility OF Tlicght 1n 


the two companies, pursuant to which they made a 


i 


joint selection ot the lands in controversy. those 


= — y } ] ™ 
selections W1LI be held tO have peen properly 


(company, under its corporate sea 


Relinquished all their right, 


- 
jf 


| title 
47 ee = . a I” 
the lands in question to the Missouri. Kansas and 
'exas Ry. C'o.. and requests that patents theretor may 
issue to said M.. K. & T. Railway ¢ ompany. 


Reeord. }). LO. 


r '., i» | >. ae | ; | ry ‘ T ) ‘ * ee ] . } | 
‘HIS RELINQUISHMENT AND REQUEST were filed with thi 
» oe °\ ‘. ] I. | } : . 
Department (Reeord, }). tO), and the lands were ac 
A 


cordinely certitied to the State. April lO. 1873 (Record. 


Dp. 53—58). and by the State patented, May 19, 1873 
to the M., K. & T. Co. (Record, pp. 10-12), and by it 


conveyed to the defendant (Record, pp. 12, 14) 
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All of the lands how in question and thus certified 
LO the State were charged to the land orant account of 
the M., K. & 'T. Company, as part of the lands to which 
hat company was entitled as indemnity for those which 
at lost in place. 

Ir THE L., L. & G. Co. HAD NOT* THUS RELINQUISHED 
ITS RIGHTS to the lands in suit to the M.. Kk. & T. Co.. a 
novel question of, perhaps, some difficulty might have 
arisen in respect thereto, under section 4 of the Act of 
1863, owing to the subsequent failure of the L., L. & G. 
C‘o. to build that part of its road from Leavenworth. to 
Lawrence and its Wakarausa branch, viz., whether the 
M., K. & T.,1f it had not otherwise received full indem- 
nity, could select the lands, or the interest therein 
which had been originally selected by the L., L. & G. 
Co. But this relinquishment and the certification of 
the lands to the M., K. &'T.. Co., and charging the same 
to that company, relieves the case of any difficulty, and 
makes it stand the same as if the M.,. K. & T. Co. kad 
originally selected the lands in question solely for itself. 


This it was clearly entitled to do if the L., L. & G. did 


~~ 


not make any selection for itself or insist on a right of 
joint selection. 

The difference between lands in place and rid mnity 
lands as to when the right to particular tracts at- 
taches, is now well settled by the judgments of this 
Court. As to lands iz place, the title attaches to par- 
ticular tracts when the map of definite location is filed. 
As to zndemnity lands, no title to specific tracts attaches 
in advance of their selection, and until actual selection 
they may be disposed by the United States. 

Grinnell vs. R. R. Co., 103 U.S., 730. 
St. Paul, &c., Co., vs. Winona, &e., Co., 112 
U.S... 730, 783i. | 


5 APPT CES, ht Poe tee ed ee 


Cedar Rapids, &e., Co. vs. Herring. 110 U 
.. Si, 


Kansas Pacitie VS. Atehison Co. £29 & 
414, 421, construing this 
March 3. 1863. 
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made, 10 WAS competent to the M.. kK. & TT. or the See 


7 eee | 
retary of the Interior for it to select these 


demnity lands to which 1t was entitled. And this was 
just wh it Was done. And who is injure i there Dy 
The M., K. & 'T. was entitled to 10 sections pea m1 
Thatwas the grant. Including these lands it has receiv 
less than it was entitled to. Both under the Act 
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v reason of fully completii og its 


and under the Act of 1866 (See. 3). which. without 


: + Con Ba an _y? | . aie 
erence to full prior COmMpietion Of 1ts / rOad ives 
| | 
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it ten sections per miie, Within the twenty mie ilmits 
| *y, 7 7 
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whenever ten consecutive miles are completed, the M 


The withdrawal of these lands in 1863. as wit 
ten mile limits ot the probabl. route of the Li... LL. & G 
road is utterly immaterial and of no effect. In 
Pacific vs. Atchison Co., 112 U.S., the Supreme C 
expressly decided this point. 

So the joint selection for the common benefit: of t! 
L., L. & G. and the M., K. & T. companies is, by 
of the relinquishment of the former to the latter, un- 


material and of no ettect. 


Ag 
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So the subsequent failure of the L., L. & G. to com- 
lete that part of its road from Leavenworth to Law- 
rence or the Wakarasa branch, whatever might be its 
effect, before, or under the forteiture Act of July 26, 
1876 (19 Stats.. 101), is immaterial, since such failure 
cannot effect the M., K. & T. Company or its rights ; 
for, both under the grant of 1863 (Sec. 3, first proviso), 
and the grant of 1866, the M., K. & T. Company's 
rights to its lands are 1 Ho wise ar pendent upon the 
failure of any other Company tO ‘complete the whole 
of its roads and branches.’ ‘This is so obvious that | 
shall not further elaborate the point. 

THE EQUITY SET UP BY THE U.S. TO INVALIDATE ITS 
CERTIFICATION, equivalent to a patent of these lands 
(Fraser vs. O'Connor, 115 U.58., 102, pp. 115, 116) is, 
not that the M., K. & T. did not earn them, not that it 
has received these lands in excess of the amount to 
which it is entitled, but that the L., L. & G. was enti- 
tled to select one-half of them; and though it has 
never earned them, and though Congress has forfeited 
its right, and hence the lands reverted to the United 
States, nevertheless, the M., K. & T. Company, 
although it received the legal title, has no equity to 


hold it, although it has not received, or otherwise will 


not receive, the stipulated amount of lands. Are such 
metaphysical refinements the Government’s notion of 
equity ? Are solemn muniments of title made by it, 
teu years ago, without fraud or mistake. in discharge of 
its contract obligations, necessary to their perform- 
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ance, and where ho LL] Ury has resulted to it, O: no 
6 worth than this? Tet usa “ark tho ease bye 

bore worth CHAD tHIs:! ict us ap proas i t ic Case »\ 
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the high-road and not over by-paths; let us not, as 


Voltaire said of Marivaux, ‘ weigh fly’s eggs in scales 


> ies 
hai | 


of cobwebs: ” let US remember the primal, central. 


controlling fact, that the M., K. & T. built its road, 
completed it in time. earned these lands. and has- 
received, including these, less than its full grant, and 
the inequity of the decree appealed from appears at 


once to the judicial judgment. 


II. 


The M. K. & T. Company had an equit- 
able title to the lands in question under 
the Act of July 26th, 1866, even if it be 
viewed as the only Act to whose benefits 


that Company is entitled. 


| have heretofore considered the rights of the parties 
under the view that the Acts of 1863, 1864 and LS66, 
being in part materia, did not, as respect the road down 
the Ne osho Valley (2. C., the road between Emporia and 
Chanute), make two distinct orants, for two different 


and parallel roads, but only grants for one and the same 


lt seems to me SO clear that this 1s the true construc- 
tion of the Acts, and that the M., K. & 'T. was the valid 
and recognized assignee of the Atchison Company, that 
[ am reluctant to assume that I may be mistaken in 


this. ancl to present the ease to the Court On the sup- 


position that LWO separate roads down the Neosho Val- 
lev were intended LO he aided, and that the Act of 


1866 was an original, distinct and independent grant to 


DS 


the | le @ & 'T. Company, and that Congress contem- 
plated that ‘ the branch road down the Neosho Val- 
ley,” described in the Act of 1863 (See. 1), should be 
built by one company or agency, and the road “ down 
the Valley of the Neosho River,’ described in the Act 
of 1866 (Sec. 1), should be built by another company 
or agency. 


But as this seems to be the view on which. in Food 


} 


part, at least. his lonor below rested his adverse 


opinion and decree, it is the duty of counsel to discuss | 
the rights of the M., K. & T. to the lands in suit under 
the Act of 1866 considered as a orant de novo and as the 
only one to the benefits of which that company be- 
Came entitled. 

This, however, I do briefly 

l. The M. K. & T. tled a mup of definite location 
claiming under a// the Acts, zncluding the Act of IS866. 

Reeord. pp. H0—-62. 65. 


~ 


2. fi he (FOVETNOP Ce rtified to ‘ompletion of the 
road of the M.. K. & T. under all the Acts, ineluding the 
Act of 1866. 


Record, p. IL. 

3. The department twice decided that the M., K. & T. 
Co. was entitled to land pursuant to all the Acts, 
including the Act of 1866, and against the contention 
of its adversary (the L., L. & G. Co.) that it (the M., K. 
& 'T.) eould only claim under the Act of 1866. | 


See’ y. BROWNING’ decision, Record. p. 60. 


Com. WILSON’S decision, Record, })- “1. 


1. The selections by the M., K. & T. of the lands in 


~2Q 


sult were made under the Act of 1866.as well as under 
the Acts of 1863. 


Record, p. 3 19% 


). Lhese selections were approved, and céi tified CO 
the State for the M., K. & T. Company, but the certifi- 
cate stated that this was done “ in accordance with the 
ulrements of the Act. of March 3, 1863,” saying 
nothing about the Act of July 26, 1866. 


« 


: Ri eord. p. 5S. 


6. The L., L. & G. Company relinquished any con- 
flicting or competing right which it had to these lands | 
to the M., K. & T. Company, and requested patents to | 
issue to it. 


Reeord. DD. 1H : pp. 5S 5S. 


or ner RR 


Now, CONCEDING FOR THE ARGUMENT, that the Act of 
1866 was a new and distinct grant for an entirely dif- 
ferent road from the one intended to be aided by the | 
Act of 1863: why, upon these facts and upon the Acts, | 
did not the M., K. & T. have a complete and equitable 
title to the lands in question, which were situate with- 
in its indemnity limits. It would have the legal title 
but for the circumstance that the Act of 1866 (See. 3) 
required a pat nil to issue instead ot a Ce rtifie (te OY last. 

The fact that these lands had been withdrawn: in 
1863 for the L., L. & G. Co., upon the filing of the map 


. ° ? } ’ . 
Of 1ts probabl route, Was Of no consequence since the 


A 


f 


map of a finete youte of the road of that Company and 

: , 
of the M., K. & T. Company showed that these lands 
were outside ol the granted, but within the indemnity, 


limits ot both roads. Lhey were, ther ti re, Opel 10 


election by the M., K. & 'T. Company as indemnity 


if at all) that it would have a 
right to select half of thos lands, and this right it re- 
linquished in favor of the M., K. & T. Company, which 
received and was accordingly charged with the full 
amount of them. 


THE OPINION OF HIS HONOR BELOW says: 


= 
fe Y] a j | hs 5 ] : \ } 7 
| he evidence CLOe S not SATISTY nim that the iandas 
e . } , 5 . : } ] 
in question were ever selected as indemnity ianas un- 
7 } 4 yer ; i 7 : } > 3 
der the Act of 1866, but rather indicates the contrary, 
sut the instrument of selection CXPTessly States CHnat 
} ] 17 o FN F ; ] » 43 
they were selected Dy the M.. WK. A . hoth unadaer the 
Acts of 1863 and LS66. 
» aa ‘> 
Reeord. 1). ded. 
r ‘% > . » } j } ee 2 ‘ 7 ey 3° 
Che Opinion of the Court below avgainst the validity 
of the selection under thi Act otf 1866 seems to be 
j i , i] 7 =! | fy s - . ve 
oased upon the eet CiAat the (Commissioner oft the 
General Land (othe recognized the elaim under the 
A en } } . > 29 } } ‘ 33 
Act o} L863 aione. and certified the lands to the state 


under that Act, and did not patent them to the Com- 


pany as require d bv the Act of 1866. 


— Y , , mae 
he selections were compiete and formal 1n every re- 


| 


spect 1m) full COMpilance as the record shows, with 


the regulations of the department in such cases ; and 
the equitable right Was pe rfect upon such selections 
being made and approve d. 

St. Paul, &c., R. R. vs. Winona, &e., R. R., 


112 U. S.. 130, OA; and Cases eited. 


The Commissioner in submitting the selections thus 
under all: of the Acts, to the Secretary of the 


Interior, said he did it under the Act of 1863. This 


made 


he did because they were odd sections nearest the 


f™-.-b BO eT PR Oy oS ee ae 


oon oman RR 


I - } } hy pO i eo Pee 
cranted. sections, and so uncer the decision Of Secretar y 


\ 


BROWNING. iD LS67%. and ot Commissioner WILSON. in 


1870 (made in the interest of -the United States to pre- 
vent a double orant tor the same mnileag of road) 
‘they charged the orant ot L866 . Cus charged thre M.. 
K. & T. Co.) with all the lands in odd? sections found 
vacant and inuring under the grant of 1863.” 

Record, p. 72. 
As the Aet otf 1865 did not require a patent, the 


the lands. and stated therein tf 


~ 
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Office cerfift 
it under the Act of 1863. 

The record shows that with these lands the gtant in 
favor of the M., K. & T. is not full. And _ stoutly de- 
nying that the Commissioner or Secretary made in the 
certification any mistake in the Act. yet if this were so, 
it is confidently submitted that it constitutes no sround 
of equity tor the decree which was rendered (Record, 
adjudging the certification to be void, canceling 


np. 99 


. the same, and decreeing “that the defendant has no 
night Or title in law or in equity ne said lands, and petr- 
petually enjoining it from setting up any clap or title, 


~ 

— 
eae 
ed 
» 


: ; ., ae 4 ‘ ;, 93 
n {Aw Or 272 ¢ QuUtti, in or to any ol said lands. 


Reeord., p. 99. 


His HONOR BELOW frankly said that the question of 
the equitable right of the M., K. & T. Co. under the 
Act of 1866 was “ the most doubtful and embarrassing 
one which the case presented,” and admitted that he 
reached his “ conclusion slowly and hesitatingly.” 

It is apparent that the able and learned Judge's em- 
barrassment and difficulty came from the fundamental 


error of regarding the Acts of 1863 and L866, as re- 


— 


spects the road down the Neosho Valley, as making 
| n 


*.° 

“eS 
« 

IN 


separate grants for two separate roads, and that with 


this error eliminated, the right of the M., K. & T. un- 


der the facts, both in law and equity, to the lands iD 


suit, is plain and free from substantial doubt. 

Bur THE FELICITY OF THE APPELLANT'S CASE lies in the 
fact that the decree below is equally erroneous, 
whether the Acts be considered as separate and dis- 
tinct, or as one. It the Act of 1863 be treated as an 
independent Act, in aid of another road, then it might 


} | ° ' ae 4 : 
have been regarded as an appropriation of the lands IN 
ej can 
PLACE, but the indemnity lands are acquired by selec- 


tion, and if the same lands fall within the indemnity 


the first to select vets the title. 


a & Ee ee a : 4 
limits Of several orants. the f 


<, = } } ’ ; : : 
so that Inasmuch as there was Do selection rey these 


lands by the Atchison Company, the M., Kk. & T. 1s en- 
titled to them by virtue of its selection under the Act 
of 1566, even upon the theory of two separate grants. 
at the granted lands were 
SO appropriated DY thie Act Ot LS65, as not to Pass by 
the Act of 1566, only strenethens the M.; K. & T. Co.’s 
1 lands earned anc selected uncer 
the latter Act, because it tends to show its loss of lands 
in place and thus to establish its right to indemnity. 
His Honor was, I think, misled to his conclusion by 
not clearly appreh nding’ \\ hat IS hecessary to a selec- 
f endemnity lands. He assumes that the selection 
must be 6y the Secretary of the Interior, and seems to 
think that there was no selection -under the Act of 
1866, because the lands were certified to the State by 
the Commissioner G. L. O. under the Act of 1863. He 
seems also not to have correctly apprehended the facts 


concerning the quantity of land received by the M., K. 
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do 


III. 


These lands were excepted from the For- 
feiture Act of July 24, 1876 (19 Stats., 101) 
and the title thereto in the defendant com- 
pany impliedly confirmed, 


On July 24, 1876 (19 Stats., 101), Congress passed an 
act forfeiting all lands granted for the L. L. & G. Road ; 
by the Act of March 3, 18683 : 

“Which have not been patented to said railroad 
company by the United States under said grant, or 
earned by the completion. of said road, and to which 
said company are not lawfully entitled” (19 Stats., 101). 


1. These lands having been certified (equivalent to a 
patent) in 1873, this act excepted them from the for- 
feiture, and was an implied confirmation of the title. 

2. The L., L. & G. Road, as well as the M., K. & T. 
Road, having been completed opposite these lands, these 

* lands were “earned” within the meaning of the forfeit- 
ure Act of 1876, and the L., L. & G. Company’s title 
was excepted from the forfeiture and implhedly con- 


firmed. 


IV. 


The decree below ought to be reversed on 
the general principles of equity jurispru- 
dence: no injury, want of equity, laches, 
inability to do equity. 


Let us, in conclusion, briefly consider the rights of 


in time, and the Governol 
at mal 4 llang f. { 
TVA cl -CONTYVOIING leit 
75 ) | 4. P 
entitied to ten sections oO! 
. } | ( 
Ol road si completed | 
rhe vranted WMI1ts It 1S ¢ 


In suit. 1n the heht of 


Quilty jurisprude 


so certifies his is the cen- 
i il : P ] oe oe 
[ t. pheretore earned and IS 
land per mile for every mil 


° § 7 ; 4 ° 4 
to vet 1t from any pubil lands of the United Stat S. 
whether odd or even sections within the 20-mile limits. 


| ' ‘ % «&) i 7 
hirst exhaustil unde) he Act of 1863 (as held bv the 
I) ; } P ' : ' 
Department), the odd sections before going to the even 
+5 ( ) i3.. 47 } ra F a 
ecuions. VN tis | Is the grant was long ago adjusted, 
? ; } , , . 
and pursuant thereto the lands in question were, in 
t er 6 a A , 7 ‘ . ‘ : 
LOO oe rtined to Lhe state 1O} Cire ay 1i¢ ht >i mar Ni. kK. 
4 i > ,< + ‘ 
v 1, Compan 
The United Stat : Di lidinde wa 
i ile hh) eC , be # ~ ' \ ; Pil SCLECKS ae Set aside that 
i j is . | 
certincatiol Ana nly this was decreed, but 11 
; a | L, ¢ ; , j 4 } iad 1. + a } : 
was aiso qaecreed That thedetendant had no cialm 1n iaw 
or equity to the lands 
| t 
| } : 4-1 r 4 } . 1 ] 
As these lands were within the indemnity lands, any 


‘est upon the propo- 
of fact or of law, 
including these 
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more than 1t was 


lawfully entitled to— more than it has in conscience the 
right to ke Cp. The Attorney-General felt the force of 
this and, accordingly, made an illegation to this ettect 
Record, folio 9 Atte npt . oo prove it and failed 
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worth to Lawrence, and to build the Wakarusa 
branch, it ceased to have any right to indemnity lands 

that had no right to relinquish in 1872 its selections 
of such lands to the M.. kK. & T. Co., and that the lat- 
ter company could not, under the Acts, receive the in- 
terest thus relinquished as part of its indemnity (all of 
which suppositions are untenable, but granting them for 
the argument), then what are the equities as between 
the United States and the M.,K. & T. Co. (under which 
the defendant claims) as to the lands described in the 
Bill. These were certified to the State for the M., K. 
& ‘Tl. Company, and charged by the Land Department 
to its account. | 

The United States now seeks to set aside that cer- 
tification and to undo what was then done, on account 
of the effect of the subsequent failure on the part of 
the L., L. & G. to complete part of itsroad. The lands 
In question were taken and received by the M., K. & T. 
as part of its indemnity; and the real question in a 
Court of Equity is, and must be, whether the ML, A. & 
t i has received VH07€ lands, including these, than it has 
earned OT 1s equitably entitled a, keep. The onus to 
establish this is on the United States. Instead of mak- 
ing this proof, it sets up that half of these lands belong- 
ed to or were withdrawn or reserved for the L., L. & G. 
Co., and hence the M., K. & T. had no right to receive 
them as part of its indemnity even with the consent of 
the L., L. & G. Company. If this be so, and if the de- 
cree below is affirmed, then what is the effect? 
Simply, that the M., K. & T. is entitled to have an equat 
quantity of lands Us indemnity el si where out of the odd 


OT €VE? sections wmaithin the 20)-mile limats. Why set 


aside its title to the lands in suit, merely to compel to 
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seek for an equal quantity elsewhere within the same 
indemnity limits. Cuz bono? Ten years had elapsed 
before this suit was brought and meanwhile two im- 
portant changes in the situation, to which no Court of 
Equity Cali close its Cyes, have occurred. The lands 
certified have been dealt with as belonging to the de- 
fendant company—mortgaged and sold, doubtless, in 
the usual manner. Other public lands out of which 
the M.. K. & T. could and would have received in- 
demnity have been sold and disposed of by the United 
States, so that if the M., K. & T. loses the lands cer- 
tified in 1873, it is certain as a matter of fact, that it 
cannot in 1883 or 1886, be put iz statu quo. Certainly, 
after this long delay, the burden is on the United 
States to show that the M., K. & T. Co. or the detend- 


ant as its grantee, will not be prejudiced by its laches 


0? 
chill 


| acquiescence, with full knowledge of all the facts, 
should the ar CTee sought bye oranted. 
BECAUSE THE BILL AND PROOFS cdo not show any 


actual injury to the United States, that is, do not show 


that the M., K. & T. Co. has received more lands, in- 


cluding these now in suit, than it earned; and because 
in a Court of Equity the /egal tit/e will not be disturbed 
when during long delay and acquiescence the rights of 
others have attached, based upon the certification of 
these lands and the indicia of title and muniments of 
ownership thereby evidenced, at least without proof 
that the parties in interest can be put in statu quo, and 
that the United States has not meanwhile sold the 
lands to others to which the M., K. & T. Company 
would be entitled to 'ook for indemnity in the place of 


those which the decree below causes it to lose. 


THe UnrtTep STATES IN BILLS OF THIS CHARACFER— 


“ Stand on éhe same footing with private individuals 
—~must equally present a case by allegation and proof 
entitling them to equitable relief; all the attendant 
circumstances of each case will be weighed, that no 
wrong be done to the e tize n, though the Gove rnment be 
the suitor against him.” 


« . 7 Per Frievp J., U. S. vs.. Flint, 4 Sawyer, 42, 58 ; 
affirmed, 98 U.S.,61. U.S. vs. Burlington & Mo. River 
R. R., 4 Dillon, 297, decided by MitiEer, J.; affirmed 
98 U.S., 334. Grinnell vs. KR. BR. Co., 103 U.S., p. 744. 

There may be some question how far mere laches 
may be imputed to the United States, but there can be 
none that they are subject equally with individuals, to 
the primordial rules. of morality, honesty, good faith, 
the obligation to do equity before asking it and asa 
condition of getting it, the necessity of showing injury 
and reasonable diligence after knowledge of the facts 
to redress it; which principles applied to this case re- 


quire the decree below to be reversed and the Bill dis- 


 . | 
missed. 
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OcTOBER “TERM, 1886. 
No. 749. 
KANSAS CITY, LAWRENCE and SOUTHERN KANSAS 
RAILROAD COMPANY, 
PLAINTIFF IN ERROR, 
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BENJAMIN HARRIS BREWSTER, Attorney-General, &c. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF KANSAS. 


REPLY TO BRIEF BY ATTORNEY-GENERAL. 


GEO. W. McCRARY, 
A. T.. BRITON, 
JAMES HAGERMAN, 
A. B. BROWNE. 
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WASHINGTON : 
Gipson Bros., PRINTERS AND BoOOKBINDERS. 
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Supreme Court of the Cited States. 
OcTOBER TERM, 1886. 
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THE KANSAS CITY, LAWRENCE & | 


SOUTHERN KANSAS RAILROAD 
COMPANY, Apprexuant, | 
i /+& No. 749. 


BENJAMIN HARRIS BREWSTER, Ar- 


TORNEY-GENERAL. XC. 


aa 


Appeal trom the Circuat Court or the United States tor the 


Lyrstriet of Kansas. 


BRIEF FOR APPELLANT IN REPLY TO THE 
ATTORNEY-GENERAL. 


L. 


The assignment from the A., T. & 8. F. R. Co. to the M., 
K. & T. R’y Co. amounted to notice by the former that it 
did not propose to execute its acceptance of the grant of 
1863 for the Neosho Branch Railroad. It was by neces- 
sary inference a declination of the proffered aid by the 
Atchison Company, and a transfer of its right thereto to 
the M., K. & T., subject perhaps to the ratification there- 
of by the Legislature, which was afterwards obtained. 
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LI. 


We need add little to what is said in our opening brief 
in support of the proposition, that the acts of 1863 and 
1866 were never intended to give aid to two distinct lines 
of railroad along the same route down the Neosho Valley. 
We submit, however, that if a theory so untenable could 
be maintained it would but confirm the claim of the M.. 
K. & T. to the indemnity lands here in controversy. For 
if the dual grant theory be true, or if, as the Attorney- 
General alternatively argues, the grant of 1866 repealed 
that of 1863, then clearly the equitable title of the re- 
spondent under the act of 1866 is absolutely perfect. 

Besides if these are treated as two different grants to 
two different companies, requiring construction of two 
roads to earn both, then the A., T. & S. F. never located 
its road down the Neosho Valley, and has hever identified 
any lands to which its grant would attach. If the Gov- 
ernment has granted the same lands to both Companies, 
it is in no position to set up one of its grants against the 
other. Hf the A., T. & S. F. does not complain no one 
else can. 

A repeal by implication will not, however, be favored, 
and the two acts will be allowed to stand as in pari materia 
and be construed together if possible. 

Cooper v. Telfair, 4 Dall., 14. 

1 Sug. on Powers, 105. 
U.S. v. Telford, 11 Wall., ‘ 
Fowler v. Perkins, 77 Ill., 271. 

Mitchell v. Orphan Asylum, 9 Cow., 437. 


~ 
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ITT. 


This Court does not hold in Missouri R’y Co. v. Kansas 
Pacific R’y Co. (97 U.S., 499) that the act of 1864 was 


repealed by that of 1866, but only that it was never ac- 
cepted by the State, and nothing was done under it until 
alter the passage of the act of 1866, which was a more 


valuable grant covering the same lands. The Court, it is 


true, say that this larger and more valuable grant swper- 
seded the grant of 1864, but whether by absolute repeal 
or by reason of its being a supplementary act covering, in 
large part, the same subject-matter is not considered. 


IV. 


The second and third propositions of the Attorney-Gen- 
eral, set forth on pages 9, 10, and 11 of his brief, are an-. 


ticipated and fully discussed in our opening brief. 
, 2 


It is insisted that our title under the act of 1863 fails be- 
cause it appears that a// the lines and branches designated 
by that act have not been constructed, and it is contended 
that under Sec. 4 of that act the construction of all said 
lines and branches was made a condition precedent to the 
certification of any lands thereunder as indemnity. 

While this question is not.a material one in this case, it 
is one of such vast moment, affecting as it does the title 
to more than a million of acres of land in. Kansas alone, 
that we feel bound to notice it; and we answer the con- 
tention of the Attorney-General as follows : 

1. Lhe act of 1863 was righily construed by the Land 
Department as making a grant of lands to aid in the construc- 
tion of the designated lines und branches SEVERALLY, 
and not jointly or collectively. (St. Paul RR. v. Winona 
Railroad, 112 U. S., p. 720.) See opening brief, page 25. 

This appears clearly from several provisions of the act, 


and among others the following : 
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The first section makes a grant to the State to aid in the 
construction of two main lines and two branches which 
are separately designated as the lines to be aided, and the 
first proviso distinctly declares that'the lands are “ granted 
“for and on account of said roads and branches SEVERALLY.” 

The third section gives to the Legislature full power to 
dispose of the lands granted, and in the exercise of that 
power the Legislature conferred the grant for one of the 
lines and one of the branches upon the L., L. & G. Company ; 
that for another line upon the A., T. & S. F., and that for 
the Neosho Valley Branch upon the M., K. & T. There 
can be no doubt of the power of the Legislature to make 
this disposition, and it therefore follows, if the construc- 
tion contended for by the Attorney-General was adopted, 
that one of these lawful beneficiaries could be held respon- 
sible for the default of another beneficiary over which it had 
no control. , 

This would be equally true upon the theory contended for 
by the Attorney-General, that the grant of 1863 provided 
only for two systems of roads. The default of one would 
be equally fatal to the other without power of prevention. 

The repeated use of the phrase, “ roads or branches,” 
found in the act is strongly corroborative of this-view. 

2. Lhis act, like muny other similur grants, has been con- 
strued and administered upon the theory that it was to 
aid the designated roads and branches severally, and this 
construction has been acquiesced in and acted upon by the 
Government and the public for many years, and vested rights 
having long since been acquired on the faith of it vt is now 
too late to attack it. The question was at least one of 
doubt, and in such a case “ this uniform action is as poten- 
“ tial and as conclusive of the soundness of the construction 
“ asif it had been declared by judicial decision. Lt cunnot 
“at this day be called in question.” 


' 
' 


~ 


o 


United States v. B. & M. R.R. Co., 98 U. S., 334. 
United States v. McDaniel, 7 Pet., 1, 14. 
Umited States ». Graham,.110 U. S., 219. 


3. The lands having been selected and certified as in- 
demnity under the act of 1863, the title of the State and 
of its grantees cannot be divested “ except through judi- 
“ cral proceedings instituted under authority of law for that 
“ purpose.” 

Schulenberg v. Harriman, 21 Wall., 44. 
Farnsworth v. R. Co., 92 U. S., 49-66. 
MeMicken v. U. S., 97 U.S., 217-218. 

Van Wyck wv. Knevals, 106 U. S8., 106. 

St. Louis, &e., R. Co. v. MeGee, 115 U. S., 469. 


The act of 1863 vested absolute title in the State, sub- 
ject to identification of the particular tracts by definite lo- 
cation as to lands in place and by subsequent selection 
as to indemnity lands. The title having thus been vested 
as to the lands in controversy, all limitations in the law 
went only to the subsequent application of the lands to the 
purposes of construction, and were simply conditions subse- 
quent to be enforced by the United States in a prescribed 
manner. As was held in Schulenburg v. Harriman, supra, 
the prohibition against further sales after expiration of the 
statutory term for completing the road added nothing to 
the strength of the provision for reversion of the unsold 
lands, as neither became operative unless the remedy of 
the grantor for breach of condition subsequent was en- 
forced. And this is not at all changed because in pres- 
ent case the restriction upon sales of indemnity lands com- 
menced with construction of “any” twenty-mile section, 
because at expiration of ten years without completion of 
the whole of said roads and branches both granted and in- 
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demnity lands are merged in a common prohibition against 
further sales. Whether the State had diverted the trust 
fund,eor had prematurely disposed of it, or had not season- 
ably constructed, are equally conditions subsequent. 

The lands in controversy, therefore, fall within the rule 
in the cases cited above, wherein it was settled that the 
remedy of the United States for breaches of conditions 
subsequent must be by legislative declaration or by judi- 
cial proceedings expressly authorized by legislative enact- 
ment. In other words, it is for Congress to determine 
whether the United States will take advantage of the con- 
ditions broken; and until Congress has so elected and pre- 
scribed the mode of remedy, a suit to enforce forfeiture is 
not maintainable at the instance of the Executive Depart- 
ment. Hence this suit must fail if put upon the ground 
of the prohibition against sales of indemnity lands, because 
such a suit would be simply an attempted enforcement of 
the remedy by the United States upon breach of conditions 
subsequent without express authority to that end from Con- 
OTeSS. 

t. Congress, by the act of July 26, 1876, (Statement, p. 
35,) declared its will as to the forfeiture which should be 
enforced for non-construction of the whole of the roads 
and branches in question, and it therein has by plain and 
necessary impheation affirmed the title of the State and its 
crantees to all lands not declared forfeited to the United 
States. The forfeiture is declared to apply only to “ lands 
‘which have not been patented to said railroad company 
“ (the L., L. & G.) by the United States under said grant, 
‘ or earned by the completion of said road, and to which 
‘said company are not lawfully entitled.” If the theory 
of the Attorney-General be correct, Congress might have 
declared a forfeiture of all the indemnity lands previously 
certified under the act of 1863. By declaring a forfeiture 
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only of a part of the grant, Congress manifestly intended 
to confirm the title to all the lands not embraced within the 
terms of the forfeiture. 

We have thus stated our views upon this question be- 
vause of the vast interests that would be affected either by 
a decision or an intimation of this Court sustaining the 
contention of the Attorney-General, but we desire to repeat 
that even if it were true that the M., K. & T. took nothing 
under the act of 1863, the fact would only tend to confirm 
its equitable title under the act of 1866. 

VI. 

The provisions for indemnity under the acts ‘of 1863 and 
1866 are substantially the same. The lands for which in- 
demnity was given under both acts: are described in iden- 
tically the same words, as lands that the United States have 
“ sold,” or to which “the right of pre-emption or home- 
‘ stead settlement has attached,” or which “ have been re- 
‘“ served by the United States for any purpose whatever,” or 
which were “ otherwise appropriated.” True, the act of 
1866 gave indemnity in both odd and even sections, but as 
to the odd sections in controversy here the two acts are iden- 
tical. 

As the selections were made under the act of 1866 and 
duly approved, the presumption is that they were the sec- 
tions nearest to the lands in place, and there is nothing in 
the claim that defendant was bound to prove that the 
fact was so by other evidence, or, in other words, that the 
officers of the land department did their duty. 

VII. 
It is not true that the indemnity under the act of 1863 


would have been much greater in amount than under the act 
of 1866. The grant was the same quantity per mole under 


both acts. The reservations and exceptions were iden- 
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tical in both. It is now finally settled that this indemnity 
clause covers losses from the grant previous to the date 
of the act. as well as between that date and the final de- 
termination of the route of the road. 
Winona, &e., R.R. Co. v. Burney, 113 U. S., 618. 
VIII. 

It is not true that there is proof in the record that the 
M., K. & T. has, outside of and in addition to the lands 
in controversy, received. more land than it has earned. 
The contrary is the fact, as shown in our opening brief. 
The Attorney-General now attempts to sustain his con- 
tention upon this subject by claiming that some of the 
lands covered by the grant of 1866 had been previously 
granted to the Union Pacific & A., T. & 8S. F. Railroads. 

And by assuming that the M., K. & T. was not entitled 
to indemnity for such lands’ he reaches the conclusion that 
said Company was only entitled to 563,200 acres, all told, 
and that they had, according to the proofs, received nearly 
700,000 acres. | 

In the first place there is no evidence to show what lands 
the Union Pacific and A., T. & S. F. took under their 
grants within the limits of the grant of 1866. In the sec- 
ond place there is no warrant for the assertion that the M.., 
K. & T. was not entitled to indemnity for lands previously 
granted to another company. 

We have examined the cases cited by the Attorney-Gen- 
eral on this point, and we submit that not one of them 
holds or intimates the doctrine contended for. It is too 
clear for argument that lands granted to the Union Pa- 
cific or A., T. & S. F. by acts of Congress, prior to the 
passage of the act of 1866, were lands reserved or other- 
wise appropriated by the United States for the purpose of 
aiding -those roads, and for which, therefore, the M., 
K. & T. was entitled to indemnity. The proviso to the 


g 
first section of the act of 1866 does not affect the question. 
It excludes from the granted lands all lands theretofore 
reserved to the United States by any act of Congress, &e. 
The lands granted to aid in the construction of the rail- 
roads named were not reserved “to the United States.” 
sesides, if they had been it would not have affected the 
question of the right to indemnity. 

But if the Attorney-General is correct as to these ex- 
ceptions, and accepting his statement that our grant prop- 
erly embraced but 563,000 acres, his conclusion that we 
had received an excess thereunder at time the selections 
here in question were made would be erroneous. That 


Company has never received, under off grants of lands in 


place, but 178,830 acres. 
ftecord, pp. 69-70. 


Thus leaving due on the Attorney-General’s theory as 
indemnity some 384,377 acres. Of this amount, and prior 
to the date of the certification of the lands here in suit, but 
186,300 acres had been certified or patented in satisfaction 
of this deficiency. Hence, on April 19, 1873, when these 
lands were certified there was still due 198,077 acres of in- 
demnity to compensate such deficiency on the Attorney-Gen- 
eral’s own. basis of computaiion. 

Even if it were shown that the M., K. & T. had obtained 
lands in excess of its grant, this Court would not cancel the 
patents without proof sufficient to identify the particular 
lands which were certified or patented in excess of the 
limit. (Zhe U. S.v. B. dé M. &.LR. Co., 98 U. S., 334.) 
It is not pretended that there is any such proof here. 

Respectfully submitted. 


GEO. W. McCRARY, 
A. T. BRITTON, 
JAMES HAGERMAN, 
A. B. BROWNE. 
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sake of brevity, called the “ L., L. and G. Co.,” the name 
of which has since been changed to that of the Kansas City, 
Lawrence and Southern Kansas Railroad Company. 

II. February 11, 1859, the Territorial legislature also 
incorporated the Atchison, Topeka and Santa Fé Railroad 
Company as a corporation. 

III. September 20, 1865, a railway company was or- 
ganized under the general corporation statute of Kansas, 
with the name of the “ Union Pacific Railway Company, 
Southern Branch,” since changed to the “ Missouri, Kan- 
sas and Texas Railway Company.” 

These corporations have continued since their respect- 
ive organizations and are now all existing, and with main 
lines of road constructed and in operation, the particular 
location of which, as indicated on the map of Kansas, it is 


material to notice. 
THE PURPOSE OF LAND-GRANT AID BY CONGRESS. 


In 1862, when only the first two corporations were in 
existence,.Congress considered the subject of aiding the 
construction of each by a land grant. One object of 
Congress was to aid the L., L. and G. Co., in construct- 
ing a line of road from Leavenworth, by way of Law- 
rence and the Ohio City crossing of the Osage River, to 
the south line of the State in the direction of Galveston, — 
with a branch (as changed by Act of July 1, 1864; 13 


Stat., 339; respondent’s proofs, 26), from Lawrence to 
| {mporia. 

| Another object of Congress was to aid the A., T. and S, 
FE’, Co. to construct a road from Atchison, via Topeka and 
1 Emporia, to the west line of the State in the direction of 
a i 
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Santa Fé, with a branch from Emporia down the Ne- 
osho Valley to connect with the L., L. and G. road 
where it entered the Neosho Valley on the northeast 
side of the river. 

Accordingly Congress passed the Act of March 3, 
1863, making a land grant to aid the construction of 
these two roads and branches, and giving ten years’ 
time to make them. | 

Congress evidently contemplated that the L., L. and G. 
road would at some time be extended on to Galveston, 
Tex., and that the A., T. and S. F. would eventually ex- 
tend to Santa Fé. | 

The branches were for local and public convenience, in 
connection with the respective roads, as a part thereof, 
under the management of the proper corporation. 


LAND GRANT FOR M., K. & T. CO. 


The Union Pacific Railroad Co., Southern Branch (now. 
M., K. and T. Co.), having been subsequently organized, 
September 20, 1865, Congress considered the propriety of 
making a land grant in its favor as a separate, distinct, 
long line of road, commencing at Fort Riley, in a different 
part of the State, running “down the Neosho Valley to 
the southern line of the State with a view to an extension 
of the same, through a portion of the Indian Territory to 
Fort Smith, Arkansas.” The purpose to secure the ex- 
tension through the Indian Territory and into Arkansas 
is further shown by sections 8, 9, and 10 of said act. 

The law did not require this road te pass through sim- 
yoria, or to cross or connect with the L., L. and G. road. 
It contemplated a distinct line; that portion of it, south- 
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Manta Fé, with a branch from Emporia down the Ne- 
osho Valley to connect with the L., L. and G. road 
where it entered the Neosho Valley on the northeast 
side of the river. 

Accordingly Congress passed the Act of March 3, 
1863, making a land grant to aid the construction of 
these two roads. and branches, and giving ten years’ 
time to make them. 

Congress evidently contemplated that the L., Li. and G., 
road would at some time be extended on to Galveston, 
Tex., and that the A., T. and 8. F. would eventually ex- 
tend to Santa Fé. 

The branches were for local and public convenience, in 
connection with the respective roads, as a part thereof, 


under the management of the proper corporation. 
LAND GRANT FOR M., K. & T. CO. 


The Union Pacific Railroad Co., Southern Branch (now 
M., K. and T. Co.), having been subsequently organized, 
September 20, 1865, Congress considered the propriety of 
making a land grant in its favor as a separate, distinct, 
long line of road, commencing at Fort Riley, in a different 
part of the State, running “down the Neosho Valley to 
the southern line of the State with a view to an extension 
of the same, through a portion of the Indian Territory to 
Fort Smith, Arkansas.” The purpose to secure the ex- 
tension through the Indian Territory and into Arkansas 
is further shown by sections 8, 9, and 10 of said act. 
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ward of Emporia to the extent of the length of the Em- 
poria branch of the A., T. and S. F. Co., would run in the 
same valley, but not necessarily in the same general di- 
rection. 


THREE DISTINCT LINES OF ROAD. 


Here were three grand lines of road provided for, each 
company starting from a different point, each having a 
different destination, each having its object as a through 
line, with a provision fortwo branches in no way interfering 
with or superseding the construction of any main line, 
and the construction of neither main line, in any way 
superseding the necessity of the branches. This was the 
view of Congress, never yet changed by its authority, 
but with evidence of a refusal of Congress to change the 
character of the Emporia branch of the A., T. and 8S. F. 
road. . 

The three main lines of road have been constructed, and 
each company has received lands granted “in place” for 
its main line. The A., T. and 8S. F. Co. NEVER LO- 
CATED the Hmporia branch (Record, 30, 31); none of 
the dranches were ever located or constructed by any com- 
pany. The main line of the M., K. and T. road does Nor 
pass from Emporia “to the pornt” where the L., L. and 
G. road “ENTERS the said Neosho Valley” (printed 
Record, p. 23 [38]) on the NORTHEAST SIDE of the Neosho 
River [at Colony or Divide], but it crosses the L., L. and 
G. road aT CHANUTE, about twenty-eight miles farther 
south, and on the opposite side of the river, where the L., 


L. and G, road EMERGES from the Neosho Valley. 


5 
THE LOCATION OF LANDS IN CONTROVERSY. 

The M., K. and T. road andthe L., L. and G. road are 
so constructed that the twenty-mile indemnity limits of the 
two roads overlap in Allen County. 

May 19, 1873, the governor of Kansas patented the odd 
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sections in this overlap (27,732.50 acres) to the M.. K. 
and T’. Co. as indemnity lands earned by said company 
under the Act of March 3, 1863, but the lands were 
NEVER SELECTED BY THE SECRETARY OF THE 
INTERIOR, as. such, as required by said Act of March 3, 
1863, and by the Act of July 26,1866. There. is a pre- 
tense of claim that he approved a selection under the Act of 
1863. The M., K. and T. Co. having released these lands 
to the L., L. and G. Co., the defendant herein, it claims 
to be the owner. | 

The United States denies this claim, and by the bill in 
this case asks that said patent be annulled and the de- 
fendant be enjoined from setting up any claim te said 
lands. 

NO OBJECTION CAN BE TAKEN TO THE FORM OF THE 
3 BILL. 

Though the bill might have been in the name of the 
United States, no objection can be taken to it in its present 
form. (Benton v. Woolsey et al., 12 Peters, 31; U. S. v. 
Hughes, 11 How., 552; Story kg. Pl., 8, 49; Edwards 
on Parties in iquity, 60; State vy. V. and N. R. BR. Co, 
51 Miss., 365.) 

SOME OF THE STATUTES TO BE CONSIDERED. 
For the sake of convenience, and before discussing in 


detail the several questions arising in this case, some pro- 
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visions of statutes, with comments thereon, are presented 


as follows: 


LAND-GRANT AID TO L., L. AND G. AND A., T. AND S. F. 
—ITS OBJECTS. 


March 3, 1863, when only the firsttwo named corporations 
were in existence, Congress passed an act (12 Stats., 772), 
by which it is declared that “there is hereby granted to 
the State of Kansas” certain lands hereafter described, 
“for the purpose of aiding in the construction ” of said 
two railroads and branches thereof, to wit: 

First, of a railroad and telegraph from the city 
of Leavenworth, by way of the town of Lawrence, 
and via the Ohio City crossing of the Osage River, 
to the southern line of the State, in the direction of 
Galveston Bay, in Texas, WITH A BRANCH from 
Lawrence, by the valley of the Wakarusa River, to 
the point on the Atchison, Topeka and Santa Fé 
Railroad where said road intersects the Neosho River. 
. Second, of a railroad from the city of Atchison 
via Topeka, the capital of said State, to the western 
line of the State, in the direction of Fort Union and 
Santa Fé, New Mexico, WITH A BRANCH from 
where the last-named road crosses the Neosho (Emporia) 
DOWN SAID NEOSHO VALLEY TO THE POINT where 
the said first-named road ENTERS the said Neosho 
Valley. | 

The A., T. ANDS. IF. ROAD, running in a southwesterly 
direction, crosses the Neosho River and Valley at Em- 
PorRIA, while the L., L. AND G. ROAD, running in a south- 
erly direction, “ENTERS said Neosho Valley,” a dis- 
miles southeast of Emporia, as is 


tance of some 


claimed, at or near the town of Conony, or the point 
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thereof FOR THE PURPOSE AFORESAID 


AND NO OTHER; and the SAID railroads AND 
BRANCHES shall be and remain public highways, 


eet 


j 
: 


tor the use of the Government of the United States. 
7 7 ; 


from all toll or other charge Upon the transpor- 
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lected by the direction of the.Secretary of the Inte- 
rior as aforesaid, shall be held by the State of Kansas 
FOR THE USE AND PURPOSE AFORE- 
SAID: Provided further, That the lands hereby 
granted for and on account of said road and branches 
SEVERALLY shall be exclusively applied in the con- 
struction of the SAME, and for NO OTHER PURPOSE 
whatever, and shall be disposed of only as THE WORK 


progresses through the same, as in this act herein- 


after provided. 


February 9, 1864, the legislature of Kansas passed an 


act accepting the grant made by the act of Congress of 
March 3, 1863. (Gen. Stats. of Kan., 85.) 


It provides, among other things, that— 


Sec. 3. In consideration that the Atchison, Tope- 
ka and Santa Fé Railroad Company (formerly the 
Atchison and Topeka Railroad Company) [but no 
other company, expressio unius, &e.,| SHALL CON- 
STRUCT A RAILROAD from the city of Atchison via 
Topeka, to the western line of said State, in the 
direction of Fort Union and Santa Fé, New Mexico, 
WITH A BRANCH from where said road crosses 
the Neosho, down said Neosho Valley to the point 
where the Leavenworth, Lawrence and Fort Gibson 
Railroad enters said Neosho Valley, the State of 
Kansas hereby agrees to grant, bargain, and sell to 
said Atchison, Topeka and Santa Fé Railroad Com- 
pany all that portion of the lands granted to this 
State by the above-named act of Congress applicable 
to the construction of the hereinabove described rail- 
road and branch thereof, and which shall be selected 
and located in conformity with the provisions of the 
above-named act of Congress. 

Kk * ; K * *K 

Provided however, That said agreement for the 
sale of said lands, and all conveyances thereof, shall 
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be for the uses and purposes, and subject to the con- 
ditions, reversions, and provisions set forth and con- 
tained in said act of Congress and in this act. 

This requires, as the act of Congress requires : 

I. A trunk line of road “ with a branch.” 

II. That the branch shall connect Emporia with the 
proper point on the northeast side of the Neosho River, 
and shall connect the two roads. 

IIf. That said branch shall be operated by said come 
pany as a part of its system of road as “a public highway 
for the use of the Government,” and as a common carrier 
for the public. 


NO R. R. CO. BUT THE A., T. AND S. F. CAN LOCATE THE 
BRANCH. 


The act of Congress also requires said A., T. and 8S. F. 
Co., and no other, to locate, not only its line of road, but 
also said branch, and file a map of definite location in the 
General Land Office. 

Thus, the Act of March 3, 1863, makes a grant of land 
‘for a main line of road with a branch, and requires the R. 
R. Co. to fix the line of location of each. This it does by 
making it “the duty of the Secretary of the Interior to 
cause to be selected ” indemnity lands— 

In case it shall appear that the United States have, 
WHEN THE LINES OR ROUTES OF SAID 
ROAD AND BRANCHES ARE DEFINITELY 
FIXED, sold any section or any part thereof, granted 
as aforesaid, or that the right of pre-emption or home- 
stead settlement has attached to the same, or that the 
same has been reserved by the United States for any 
purpose whatever. 


And again it is— 

Provided, That the Sap-enp ect land to be so se- 
lected shall. in no case. be located further than 
TWENTY MILES FROM THE LINES OF SAID ROAD 
AND BRANCHES. 

The Supreme Court has decided that— 

The act which fixes the time of definite location, is 
the act of filing the map or.plat of the line in the 
Office of the Commissioner of the General Land 


Ona * *- ¢ Up to that time the right of the 
eo oe to no de finI “4 Sec tion or part of section | of 
land granted in place] is fixed. * * * The right 
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of the company becomes by that act vested. 
[IT IS AN ACT TO BE DONE BY THE COM- 
PANY. — Pacific R. BR. Co. vs. Dunmeyer, 
113: U. S., 634.) 


This a al means the CONLPARY in whose favor the 


grant is made, and no other. 


Van Wycke vs. Knevals (106 U.S., 366), the Su- 


preme Court sald: 


The route must be considered as “ definitely fixed ” 
when it has ceased to be the subject of change at the 
volition of the company. Until the map is filed 
with the Secretary of the Interior, the company is 
at liberty to adopt such route ‘‘as it may deem best 
after an examination of the ground has disclosed 
the feasibility and advantages of different lines.” 
But when a route is adopted by the company, and a 
map designating it is filed with the Secretary of the 
Interior, and accepted by that officer, the route is 
established. It is, in the language of the act, “ defi- 
nitely fixed,” and cannot be the subjec t of future change, 
so as to affect the grant, EXCEPT UPON THE 
LEGISLATIVE CONSENT. (See A. 2. Co. vs. 
Dunmeyer, 113 U.S8., 629.) 


L] 


THE LANDS GRANTED “IN PLACE.” 

The lands so granted to the State are described in the 
act as: 
| Every alternate section of land designated by odd 

numbers (1, 3, 5, 7, &e.) for ten sections in width (10 
miles) on each side of SAID ROAD and each of ITS 
BRANCHES. | 

Section 4 of the act provides the machinery by which 
the lands granted “IN PLACE” are to be awarded to the 
State of Kansas, as follows : 


When the: Governor of said State shal! certify to 


the Secretary of the Interior that any twenty consec- 
utive miles of either of said roads or branches is com- 
pleted, ied he * and the said Secretary shall be 


satisfied that said State has complied in good faith— 
with the requirement, the State may cause to be sold 
[grant to the proper railroad company | all the lands 
granted as aforesaid situated opposite to and within 
a limit of ten miles of the line of said section of road 
thus completed. 

As other sections of twenty miles might be completed, 
the right to lands would become perfect. The usage In this 
and all similar grants has been for the Secretary of the 
Interior to certify to the Governor of Kansas /ists of land 
so earned, and the Governor thereupon issued patents to 
the proper railroad company. 

INDEMNITY LANDS AND HOW SELECTED. 


The Act of March 3, 1863, provides for “ indemnity” 
or “lien” lands, and declares what officer alone shall cause 


them to be selected, as follows: 
But in case it shall appear that the United States 
have, when the lines or routes of said road and 
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branches are definitely fixed, sold any section or any 
part thereof granted as aforesaid, or that the right 
of pre-emption or homestead settlement has attached = 
to the same, or that the same has been reserved by the 

United States for any purpose whatever, then it shall 

be the DUTY OF THE SECRET: ARY OF THE 

INTERIOR TO CAUSE TO BE SELECTED 

FOR THE PURPOSE AFORESAID, from the 

public lands of the United States nearest to tiers of 

sections above specified, so much land in alternate 

sections or parts of sections, designated by odd num- 

bers, as shall be equal to such lands as the United 

States have sold, RESERVED, or otherwise appro- 

priated, or to which the right of pre-emption or 

homestead settlement have attached as aforesaid. * 

* * Provided, That the land to be so selected shall 

in no case be located further than twenty miles from 

the lines of said road and branches. 

These are the “indemnity” odd sections, between lines i 
ten and twenty miles from the respective lines of road, | 
generally called the “ twenty-mile limits,” or, “ indemnity 
limits.” 

The mode and time of selecting “ indemnity” lands are 
equally provided for by the act of 1863, as follows: 

And when the Governor of said State shall so 
certify, and the Secretary of the Interior shall be sat- 
isfied, that the WHOLE OF SAID ROADS AND 
BRANCHES AND TELEGRAPH are completed 
in goud, substantial, and workmanlike manner as first- 
class railroads and telegraph, the said State may cause 
to be sold [granted to the railroad companies] all the 
remaining i indemnity | lands granted and selected 


for the purpose indicated in this act situated within 
the said limits cf twenty miles, Ke. 


‘m 
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THE L., L. AND G. CO. NEVER EARNED ANY INDEMNITY 
LANDS. 
This was conceded in the argument for the defendant 
in the circuit court. (Brief, p. 2 71.) 
The Act of March 3, 1863, provides: 

That if any part of said road and branches is not 
completed within ten years from the passage of this 
act, no further sale [that is, grant to the railroad | 
company | shall be made, and all the lands unsold [ not 
granted to the company | shall revert to the United 
States. | | | 

The L., L. and G. Co. commenced tomakea PORTION of 
the main line of road, and received lands within the ten- 
mile limits for sections of 20 miles of road as completed. 

On the 21st of September, 1871, the Governor of Kan- 
sas made a certificate to the Secretary of the Interior, 
showing— 

That the map or plat of the railroad of the L., 
L. and G. R. R. Co. has been duly filed in my office 
by said L., L. and G. R. R. Co. and shows THAT POR- 
TION of said railroad commencing at Lawrence [| not 
at Leavenworth, as required ], Kansas, and ending at 
the south line of the State of Kansas, in the direction 
of Galveston Bay, in Texas, which has been completed 
and equipped as required by the act of Congress ap- 
proved March 3, 1863. 


The L., L. and G, R. R. Co. never earned or received, and 
is not entitled to, any part of the indemnity lands, because 
it did not complete all of its main line of road and it did 
not make any branch. 

The Commissioner of the General Land Office so deter- 
mined by his decision of October 8, 1874, and the L., L.and 
G. Co. waived an appeal. (Printed Record, p. 33 [59].) 
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Again, in his Jetter of May 2, 1878, to the Secretary of 
the Interior, in relation to these lands, he says: 
It has been fully determined that the L., L. and G. 
R. R. Co. is not entitled to any lands in its indemnity 
limits. 
In view of all this, Congress passed the Act of July 24, 
1876 (19 Stats., 101), as folllows: 


An act to declare forfeited to the United States certain 
lands granted to the State of Kansas in aid of the 
construction of railroads, by act of Congress ap- 
proved March 3, 1863. 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, ‘That all lands which were granted by act of 
Congress approved March 3, 1863, to the State of 
Kansas, to aid in the construction of a railroad com- 
mencing at Leavenworth, Kansas, and running, by 
way of the town of Lawrence and the Ohio City 
crossing of the Osage River, to the southern line of 
the State, in the direction of Galveston Bay, in Texas, 
with a branch from Lawrence, by the way of the 
Wakarusa River to a point on the Atchison, Topeka 
and Santa Fé Railroad where said road intersects the 
Neosho River, and which have not been patented to 
said railroad company by the: United States under 
said grant, or earned by the completion of said road, 
and to which said company are not lawfully entitled, 
are hereby declared forfeited to the United States, 
and shall hereafter be subject to entry only under the 
provisions of the homestead laws of the United : 
States. 

Approved July 24, 1876. 


This act was in fact, asa matter of history, passed, among 
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tical lands now in question. It applies by its very terms 
to said lands. But it is well settled that the court may 
decree a forfeiture of land grant and indemnity rights. 
This act is cited merely as an evidence of the purpose of 
Congress as to these lands, and of its judgment as to the 


necessity and justice of a forfeiture. 
THE LANDS NOW IN DISPUTE. 


The lands now in dispute lie in Allen County, outside of 
the ten-mile limits but within the overlapping indemnity limits 
of the L., L. and G. Co. and the M., K. and T. Co. It 
is certain, therefore, that said first named company has no 
title to these lands in right of any valid claim to indemnity 
lands. And it will be shown that the latter company is 
equally without any legal or equitable claim. 

THE R. R. COMPANIES BY THEIR ACTS ADMIT TITLE 
DOUBTFUL. 


Yet as showing the manner in which this land grant 
has been administered, and the mode in which the defend- 
ant sought to obtain some color of title, and as evidence of 
its own distrust of title from other SOUrCes, reference is 
made to “respondent’s proofs,” pp. 60-66, 69, and 70-76, 
which show : : ; 

Il. February 20,1871, the L., L. and G. Co. and the M., 
K. and T. Co. agreed on a basis of partition of lands, in- 
cluding those in controversy, although it is now conceded 
the L., L. and G. Co. never had any legal claim thereto. 

Il. October 9, 1871, the M. K.,and T. Co., “in pursu- 
ance of said agreement and * * * of one dollar,” 
released to the L., L. and G. Co. these lands. 
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III. February 28, 1872, the M., K. and T. Co. made 
another release. 

IV. August 8, 1872, the L., L. and G. Co., claiming 
under the Act of March 3, 1863, united with the M., K. 
and T. Co., claiming under that act, and the Act of July 
26, 1866, in selecting these lands as indemnity. The Sec- 
retary of the Interior neither authorized nor ratified either 
selection, and the defendant admits (Record, 18, 19) that 
the L. L., and G. Co. had no right to indemnity lands. 

V. December 3, 1872, the L., L. and G. Co., “for the 
purpose of partition,” relinquishes these lands to the M., 
K.and T. Co., with request that patent issue to said latter 
company. 

VI. May 19, 1873, the Governor of Kansas issued 
patent to the M., K. and T. Co., as “ entitled under the 
&ct of March 3, 1863,” and no other act of Congress. 

These various contradictory claims, piled upon the MAN- 
IFEST DOUBTS implied in the arrangements and convey- 
ances between the railroad companies, like 


‘*Pelion upon Ossa,” 


settle one thing, namely, that the defendant in the court 
below has no title in such clear terms as to satisfy the rules 
for construing grants already stated. The contradictory, 
multiplied attempts at obtaining some source of title only 
present a multitude of obstacles to any title; for each 
separate attempt destroys all others, and creates new diffi- 
eulties to be surmounted: 


‘* Hills peep o’er hills, and alps on alps arise.” 


These contradictory attempts breed 


‘‘Confusion worse confounded.” 
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It nay be well said ot them: 


‘—_— Nil fait unquam 


Sie lmpar sib. 


‘These contradictory claims Ove no clear evidence ot 


, 


title from any souree. 

\ leva] Or equitable claim of title Is eonsistent in all 
its parts. Complicated contradictions do not constitute 
truth or justice. Attempts to secure rights by indiree- 


generally fail. (4, 4. and G. R. Co. vs. U.S... 9! 


he court cannot find a title In anv of these railroad 


CoMmMpantes unless it be possible “to find the meaning of 


ee } . 1] ~ 
persons who had no Meaning at all. (bracke nridge On 


ig ryumo dare Lava Cin 


Cogitat, ut spaciosa dehine miracnu 


[HE ONLY LAND AID OR AUTHORITY GIVEN BY COXK- 


GRESS TQ THE M., KR. AND T. R. CO. 


The only /and grant made by Congress in aid of the M., 
kK. and T, ci. and the only right give 2 by Congress LO 
sald COMLPALY tor rnd mnity lands and the only power 
given if by Congr NS, is found in THE ACT OF JULY 20. 
1866 (14 Stats., 289), the first section of which provides: 

That for the purpose of aiding the Union Pacifie 
Railroad Company, Southern Branch [now M., K. 
and T. Co.], the same being a corporation organized 
under the laws of the State of Kansas, to construct 


& and OPERATE @ railroad from kort Ril if, Kansas. OT 
e * s 7 


. ope ° x +? 1} . 
rear said military PreN¢E rration, bhre MmCe down rhe vaeliew OT 
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({ portion or the Indian Territory to Fort Smith. Ar- 
i . 
hansds, Toke Is hereby vranted ce the state Ol Kan- 


> » 3 . . . } . , 
Sais tor (he VwsKe and hy pepit OF said railroad COM PAY 


Lernate section oft land or parts thereot "at s- 


ionated by odd numbers to the extent of five alter- 


nate sections per mile : ich sic eC Ol said road. and 
1] ; |; ' ai 
mot execeedip nn fli ten sections pel me: but In} 


Case if shall appear that the U) nited States hay Se 
when the line of said road is definitely loc ited, sol 
any section or any part there Ol oranted cls aforesaid, 
ight of pre-emption or homestead settle- 

nt has attached to the same, or that the same has 
Heen RESERVED DV\ the | nited States for any Purpose 
1 it shall be the duty of the Secretary 
of the Lint rior to cause to be selecte d for the purpose 
aforesaid from. the —— lands of the United States 
nearest To the sections aul MOVE spec! ified SO much land 
as shall be equal to the amount of sueh land as the 
United States have sold reserved or otherwise (ppro- 
priated, or TTEO which the rl rill ot homestead settle- 
ment or pre-emption has attached as aforesaid, which 
lands. thus rndicated by the direction ot the secere- 
tary of the Interior, shall be reserved and = for 
i@ State of Kansas for the use of said company by 
ie said Secretary, for the purpose of the construe tion 


and a seine te ot said railroad as provided by this 


A ) rick } ryyy : i 1] ] j : ¥ 
act r Peal, Phat any and all lands feretofore re- 
ved to the | nited States Dy anv act of Con Orress 
Or vi Any Other manner DY COoMpetent au thority ror 
y* * . s 


the purpose of al ling in any object of internal im- 
| . e/ «/ 
j tp] j f | | 
provement or other purpose whatever, be, and the same 
| ’ Pal | . ; } , 5 y* ’ an 4 , 
, RESERVED and EXCEPTED Trom the oper- 


ation of this act, except SO Tar as It may be found 


, et , 
necessary to locate the route of said road through . 
such reserved lands, in which case the right of way 


LWO hundred feet in width is hereby (Pan ited, subtect _ 
to the approval Ol 


the President of the United 
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by thetreaty with the French Republic of April 30, 1803. 
(8 U.S. Statutes, 200.) 

The Indian right of occupancy was in due time extin- 
guished, and the lands in the State became the “ publie 
lands ” of the United States. 

The ( ‘onstitution invests Congress with the exclusive 
power to dispose of and make all needful rules and reg- 
ulations respecting the territory and other property be- 
longing to the United States.” (Art 4, sec. 3.) 

As the title of the United States to the lands In con- 
troversy was “clear and unquestionable” before any act 
of Congress was passed authorizing their sale, or otherwise 
giving or granting them or authorizing a conveyance 
thereof, it necessarily devolves on the defendant claiming 
them to show the provision of law, if any, under or by 
virtue of which it has acquired title. The defendant as- 


: 
4. | 
' 


SUuUMmMeES the OTLUS proband AS TO 1TS TI1EIe. 


THE M., K. AND. T. CO. CLAIMS TITLE UNDER THREE 


RAILROAD LAND-GRANT ACTS, 

The defendant does hot claim title aus a purchaser, ul- 
der any statute authorizing a sale for a consideration. 

The defendant does claim to have acquired title, under 


some or: all—-and it seems to be in doubt as to which—of 


the railroad land-grant acts of Congress of— 

(I) Marcu 3, 1863 (12 Srat., 772; RESPONDENT’S 
PROOFS, 27) ; : 

(Il) Or Jury 1, 1864 (13 Srat., 339: RESPONDENT’s 
PROOFS, 26) ; and, 

(III) THe Act or Jury 26, 1866 (14 Srar., 289; 


RESPONDENT'S PROOFS, 21). 


Unless defendant ean establish title under one or more 
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ys , © | | | 4 
vs. U.S, (92 U.S... 740). in whieh it is laid down that— 
+ —_ | 
' } i } ’ 7s) r q 
i] ehts claimed under the Government be set up 
. ‘ . I, wyi71 ? | } 4 \? f ras / + } , ‘a : 
IVailist it. Lhey Plitist i s() CCl Pil ChETINES nA ere 
an be no question of the purpose of Congress to con- 
j I i oa 
{ ; 
ier them. 
BE. WB, 
mm , } ' } ale rr. 3 
i i irl ithirined the doetrive taid down in £7) Dig ue 
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L7idi ff [ j at if ad Company Vee a Ccry ld , Le Howard, 
. * j : 
SS). in which if is sar— 
If 14 j sot j fy} ye j pi é ¢ + | 
i yy ¢ if f pei tai yi Sid f ; i” sii : Bai ACT 
f( | le of ld d 
Ol OHGTress, a settled ruie oF construction Would de- 
' ry ’ +}, ,7 ¥° . \ |] i? * ¢] ; i *y*} 
LePImIhne the CONLTOVeTrSY. All Vrants Ol! this Gescrip- 


‘ } } ° . 7 } } ° 
Ing passes Dut what is econveved In clear and explicit 


= j | : } ies } 
ANYUCWE ; and as the riohts here claimed are derived 
em, AO } wt ges ; } _ 
entirely from the act of Congress, the donation stands 
; . ° ;* ? eS E. 
‘ } + . 7) ) ; iiss <} 
on the same footing’ of a grant DY the pubile to a 
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private company, the terms of which must be plainly 
: ~ 7 : ! AP dy Bie - - : 
expressed in the statute: and 1f not thus expressed. 
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Ad.. 792: Parke . wie (rreat Western Railway Co., 7 M. 
and Gr., 253; Com. vs. Hrie and N. BE. Railroad Co., 27 
Penn, 339; Charles River Bridge v. Warren Bridge, 11 
Peters, 544; Jills v. St. Clair County, 8 Howard, 581 ; 
Richmond R. Rk. Co. v. Louisa R. R. Co., 13 Howard, 
81: Rice v. R. R. Co., 1 Black, 380: U.S. v. Arredondo, 


6 Peters, 3 3 Binghampton Bridge (ase, od Wallace, 4a: 


9 Opinions Att’y Gen’l, 59; J/d., 271; 13 Opinions, 563. 


THE POWERS OF OFFICERS TO BE STRICTLY CONSTRUED 
AND STRICTLY. PURSUED. 


The Secretary of the Interior and other general officers 


have general powers, conferred by the revised and other 


general statutes. Even under such statutes the powers of 


public officers must be strictly pursued, and in the absence 
of specific statutory anthority the act of such officer does 
not bind the Government. 

Parsel v. Barnes & Bro., 25 Ark., 261, 272; Green, 
a. V: Beeson, 31 Ind.,.7: State v. Bank: of State, 45 
Mo., 528: Andrae v. Redfield, 12 Blatch. C. C., 407; 8. 
C., 98 U.S8., 225. 

sut the power given by the land-grant acts to the Sec- 
retary of the Interior and other officers is a special statu- 
tory power, tO be strictly construed and ** must be pursued 
in strict compliance with the [express] terms of the stat- 
ute.” Bishop, Written Laws, 119, and cases cited ; Sedg- 
wick on Statutes, 2d ed., 76. 

The same reason and rule of public policy which re- 
quire land-grant acts to be strictly construed, and strictly 
pursued, require the power of all officers exercising author- 
ity under them to be strictly construed and strictly pur- 


' 2 BY . | saad Rial ] _ > #h ' 
sued. k’ollowing these principles tne words of these acts 


. a eon , Senta 7 ee Mae Fs 4.¥ : ae Fee 
SLVINnYG powers to othcers snouid not be extended bY 1m- 


ie te 9 Tt Re } . + . » - a star ] 
plication, and Bi these ao not support the ricght claimed 


2 , 
it must fail.” (Jills v. St. Clair County. 8 Howard, 581.) 
*% TY . ’ a. T : ae lot " t } . sew cc » + = “a 7 | > 
if corporation can Cialm notpning but what is clearly 
oiven.’ (13 How., 81.) 
, . ? } a : . 4% : $4 
Kent, lnk GISCUSSING the execution ot powers, SaVs. 
: bie 
[t is the plain and settled rule that the conditions 
. ; , ° e 
annexed CO the exercise ol the power must be strictly 
complied wth, however unessential they might have 
‘ : a . 
been It no such precise qirections had been Olven., 
They ar incapable of adinitting any equival nt or sub- 
stitution, for the person who creates the. po ver has 
} } . 1 ’ : 4 
the undoubted richt to ereate what eheeks hi pleases 
° . } j 
tO 1mpose, to guard avalnst a tendeney to abuse. (4 
Kent, 330.) 
THE SOURCES UNDER WHICH DEFENDANT CLAIMS TITLE. 
SB: ty 
With tl sa ae oe eae er . a ia 8 
itil these principies In view, the several Claims on 
which qaefendant, as grantee ot the M. mi. and . Co., as- 
serts title, are to be considered. 
‘1, a, ee | 7 er? ites 
hese several alleged sources of title are: 
I. The land-grant act of March 38,1863. (12 Stat.. 
77 6) 
@ 6 dad 
TY} 1.” a xu GQ 1QRA Sn 
ll. The Kansas act of February 9, 1864, accepting the 
’ | . . . 7 * ‘ . r™ ry 
grant and designating the A. T. and S. Ik. Co.as the ben- 
eficlary. | Respondent S proots, o%.) 
. } ’ , roORn } 
aa® An assignment, made Mareh IY, LS66, by the A. 
ryy ‘ ‘ ’ 9 s ] *y, ' . . , 
P.and S. F. Co., of its right to build the Emporia branch 
to the M. K. and L. Co. (Respondent Ss proots, shel 
LV. Resolution of the legislature of IKKansas, February 
er Re 
PIR 
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26, 1867, assuming to ratify said assignment. (Respond- 
ent’s proofs, 42, 43.) 

V. The building of a trunk line road, from Junetion 
City, by Way of Kmporia, down the Neosho Valley to the 
south line of Kansas, by the M. kK. & T., as authorized 
by the act of Congress of July 26, 1866 (14 Stat., 289; 
respondent’s proofs, 21 x occupy ing in part the route of the 
Emporia Branch required by the Act of 1863. 

Vi. The seleetion by the M. kK. & T. Co., without the 
authority of the Secretary of the Interior (printed record, 
39; defendant’s proofs, 60; see record 57-58 ; respond- 
ent’s proofs, 66) of the land in controversy as indemnity, 
approved April 10, 1873 by said Secretary only under the 
Act of 1863, not under the Act of 1866. (Respondent’s 
proots, 66, 67,69; printed record, 19, 35, 52, 58, 65, 67.) 

VII. The land-grant act of Congvress of July 1. 1864. 
(Respondent’s proofs, 26). | 

VIII. The patent above mentioned to the M. K. & T. 
(0. 

IX. Conveyances from the M. k. & T. Co. to the L., 
L. & G. Co., now called the Kansas City, Lawrence and 


Southern Kansas Railroad Co., the defendant herein. 


These several alleged sources of title will be separately 


considered. 


LAIM OF 


ho 


FIRST PROPOSITION. 


TITLE UNDER: 


l. THE LAND-GRANT ACT OF Marcu 8, 1863. 12 
mr 6) } ’ i 
stat f {Z PES PO nit s proofs, Zé a 
2. THe KANSAS ACT OF FEBRUARY 9, 1864, ACCEPT- ; 
IN WE GRANT OF SA ' mor €' PEGG ( Pes rf - 
ING THE GRANT OF SAID ACT OF CONGRESS. Respon 
ent’ s ots, be 
3. THE PATENT ISSUED BY THE GOVERNOR OF KAN- 
gas ‘ro THE M. K and T. Co. (Printed Record, p.10: 
PB nde fo 69 
rH i ANT AS GRANTEE O] rik M. K. AN :.: <A 
HAS NO TITLE UNDER THES] 
iin ; Bt 
he patent recites the authority on which the wovernor 
decided that the M. K. and T, ¢ was entitied 1 eon 
Ve\ nee ~ roLbe Ws 
\\ nereas The \Lissourt. Kansas ani 4 Kas RR il- 
’ ~ ‘ — v < ry. > 4 rq : 
wav ¢ ompany, HAVING CONSTRUCTED A 
& 4 a " } ’ - 7 > t an a 
RATLILROAD and telegraph LINE FRCUM JUNE 
| wIwny T 4h . oy a4 be ‘D> MATTINYN 
TION CITY TO THE SOUTHERN BOUND 
eS i Oe , . rms ~ rr , . + > > . , >, 7 , 
LR Y OF THE STATE of Kansas. IS ent fied un 
der the provisions of the act of Congress, appt 
Mare 1863. entitled ‘An aet for Lo | I nas } 
| | re. , rs 
to the State OF Kansas 1n alternate seetions, 1 ud in : 
’ 4 } T ¥*E} it} i wayre ; “a1 ‘ ds » 7 j Terie ’ } - L, a 
Lil COnNSTPUCTION OF Certall ragvironuas ana CiCYTapiis ; 
in said State,” and of the act of the legislature of the 
‘ j . . , 1 4 
sstate of Kansas. approved Kebruaryv 9 rSo4,. en- 
7 1 7 } 
titied “‘An act to accept 1 orant of iands Md to 
" 4 > - cN > } , j 
the State of Kansas bv the Congress of the bl nited 
‘ * y e 1 4 . { . ’ 
states, to aid in the construction of certain 1 iroads 
: } i . . ‘ ; } i 
and telegraphs in said State. and to apply the same t 
i ; 
the construction of such railroads and telegraphs,” to 
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the following described tracts of land as certified by 
the Commissioner of the General Land Office and 
approved bv the Secretary ot the Interior April 10, 
1873, said to contain 27,732,%%. acres, namely (de- 
scription.) 
The patent then in form makes a grant, as It says, of: 
The said tracts, rights, privileges, immunities, and 
appurtenance of whatsoever nature, accruine under 
the provisions of the laws relating thereto, and in ae- 
eordanee with the amet of Congress of Mareh Se 1863. 
No title passed under this patent, and under the laws, 


and matters recited in it. for the following reason : 


I.—The patent is void on its face. 

l. The Act of 1863 grants lands to the State of Kansas 
LO aid in the construction of desienated lines ot roads and 
branches thereof. 

The Kansas act of 1864 accepts the grant for the pur- 
pose stated, and designates the L., L. and G. Co. to make 
one line, and the A. T. and S. F. Co. to make the other. 
The M. Ik. and T. Co, ix not named in eitheract. It has 
been foreibly and truly said: = 

“Under the two acts, recited in the patent, the Missouri, 
Ixansas and Texas Company get no more rights than the 
New York and Erie or the [Illinois Central. It is an ab- 
solute stranger to both acts. The patent, therefore, so far 
as its recitals are concerned, was issued without authority. 
[f the patent had contained 2o recitals, it could nct be up- 
held as a legal conveyance, for the governor of a State has 
no general power to convey. But the general want of 


authority to convey is not removed by erroneously recit- 


Ing an act which is supposed to confer that authority. 


SAMAR Reece wenn forme Herpes are 


> 
t 


meee 


htt te ne ee 


ey 
s 


WA NPOE Agrees 


ee 


POOF AKIN CI SST in BEI OL iopairs-wuilecidantbipcmmanginie diseemtanantaltn detentaateke aiden kee kT 
Sig Aaa =e Di Bate cs jd ‘ate a es pune ” Pe fae ss ee ee 


Pe 


A fatal objection to this, as to the patent, is that it is 
void on its face. lt is made solely under the act of 1863, 
and the M., K. T. and Co. is not a beneficiary under that 


f yer 


For reasons hereafter stated the court cannot say, im 
this action. that the approval should have. been under 
the act of 1866. (See under caption SECOND, point 3, 
post, page >). 


| 


Thus far the title of defendant as grantee of the M., 


K.and T. Co. has been considered under the statutes and 
proceedings recited in the patent. 

Betore considering how far the other statutes and pro- 
ceedings under which title is claimed by detendant might 
have heen made availabl ce support such claim of title, 
it is proper to ascertain whi ther any ot them Can be ex- 
amined by the court. 


This leads to the consideration ot a 


SECOND PROPOSITION. 
THE COURT CANNOT SUPPORT THE PATENT, OR ANY 
CLAIM OF TITLE,, BY IGNORING THE STATUTES AND 
PROCEEDINGS RECITED IN THE PATENT AS THE AU- 
THORITY FOR ISSUING IT, AND BY REFERENCE TO 
OTHER STATUTES OR PROCEEDINGS, DEHORS, EVEN 
[IF BY POSSIBILITY THE SECRETARY OF THE INTE- 
RIOR AND GOVERNOR OF KANSAS MIGHT HAVE CON- 
SIDERED THEM AND MADE THEM AVAILABLE TO 
GIVE TITLE, WHEN, IN FACT, IF THEY CONSIDERED 
THEM, THEY REJECTED THEM, AND REFUSED TO GIVE 
TITLE UNDER THEM. 


' e ° . e 5 e e ti 
As preliminary to this it is to be borne in mind that the 


patent and every act of every officer of the United States, 


and Ol che (;overnor (oT 


. . i P * cy 
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Kansas, reters to the act of tr 
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tute the s authority on which they acted and under 
which the patent was Issued 
' , ry } ° 41 
Ih \} . K and i ( oO. Can eiabim no ritie, « ey) e) f 
; 1 f f Aa,f , } 
s™N 244 ; (i f) ; NST CIT RITES / f peie (*é ¢ iiss i¢ ; ji ; 
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, ' ' 
pit a . SPE sl POLIOW LOS Peasons: 
a * "a y ; ee. r ‘.. ' - » 2 2 : ‘ 4 - Mf 
I.—The M., K. and T. Co., by accepting the patent, is es 
TOY 2¢] fram elaiminge title awh +f thoriz 7; tT 4 t} n 
ypped from claiming title except as authorized by the 
roanitalc tharair 
recitals therein. 
% ! eo | 
hus it is said: 
a } ! 
it) i 4 Jal i | j f j ia x i} yg ne] thi¢ Ts 
, 1] ’ ; } » | ' j 4 
at li parties To a aeed are pound DY Tit ecitais 
. ad } j 
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Reeder vs. Barr, 4 Ohio, 446; Bell vs. Duncan, 1] 
Ohio, 192 


And ot a recital as attectine a privy In estate it 1s said 


It is such conclusive evidence that it cannot 
be averred against | bv the party claiming und 
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it. | : . It does not. however, bind strangers 
es i ‘ 
o a } ) 
who claim by title paramount to the deed or persons 
oe 
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claiming by an adverse title. * * * The recitals 
of a deed estop only parties and privies, Herman. 


Estoppel, ch. 1x., see. 229, 237 


) 


When both parties claim under the same grantor, 
the recitals in the deeds constituting the claim of title 
under which each holds will, so far as they enter into 
and qualify the grant, be evidence tor or against the 
other. Herman, Estop., see. 237; Van Rensselaer 
Vs. Kearney, 1 | How.. oe, 

\\ ade. In his Law ot Notice, sec, HUS, S10). shows that ra 
purchaser may In fact be mnorant ot the recitals in his 
ehain of title, but in law such notice “ is actual, though it 
clearly rests upon a presumption of law.” = White vs. Fos- 
fer, 102 Mass., 375; George vs. Kent, 7 Allen, Mass., 16. 

The defendant is bound tO look to the whol chain of its 
title, and it Is chargeable with knowledge, as Wade SdVs, 


‘if recitals would lead to knowledge.”’ PECs. 1. o24. 


) , 3 
Harris vs. Fly, 7 Paige. 421; MeAteer vs. MeMullen, 2 
Pa. St., 32; Lodge vs. Simonton, 2 Pa. St., 489 ; Addl vs. 


Simpson, 7 Ves. Jr., p. 152. Anything which puts it on 
INGuIrY Is sufficient. Sigourney Vs. Munn i Conn., 24, 
W here. upon the face of the title-papers, the pur- 
1 € . . . 

chaser has full means of acquiring complete knowl- 
edge of the title from the references therein made to 
the origin and consideration thereof, he will be deemed 
tO have constructive notice thereof. Oliver et al, VS, 

Piatt. 3 How.. cies. 110, 


Landes Vs. Brant. LO How.. 348: Lea VS, Poll (0. 


Cop. Co., 21 How., 495; Wade, Law of Notice, § 273, and 
note citing numerous cases, 

‘A deed executed under a power does not pass title to 
land unless the sale was in accordance with the power.” 
(22 How., 75.) 
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2. An agent may have (wo powers of isi wey COUC ‘hed 
in different terms; the duties and liabilities of the prinei- 
pal may be different under each. The rights of persons 
dealing with the agent may be different when authority 
is exercised by virtue of one power of attorney from 
what they would be if exercised under another. Where 
the AVC ht has il disere fion LO exercise authority under one 
wr the other. or both. and chceoses to act under one only, 
the party dealing with him, im EU PPess terms under that 
one, can only acquire such rights as IT permits to be given. 
Thus in Shirras and others v. Caig & Mitchell, 7 Cranch.., 
34-52, the facts condensed are: In December, 1801, Ed- 
win Gairdner was legally and equitably seized of one 
undivided half of a tract of land. James Gairdner, own- 
ing the equitable title to one-third of the land, gave a 
power of attorney to Edwin Gairdner to convey, &e. 
Edwin Gairdner executed a mortgage purporting to con- 
vey the whole tract, but not reciting on its face the power 
of attorney from James; the mortgagee claimed a right to 
foreclose the mortgage On the whole land, 
Marshall. C. J.. said: 
Kor this claim the court is of opinion there can 
be no just pretension, because he | edwin Gairdner | 
did not affect to pass the interest of James Gairdner, 
* * * eonsequently the power of attorney may be 
put out of the case, and the conveyance [mortgage] 
could only operate on his [ Edward’s| own legal or 
e juitable interest. 
This establishes the principle that a conveyance clearly 
professing to act under one authority—the title held by the 
grantor—cannot operate to pass any other title, although 
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Under the act of 18638, the Kansas act of 1864, and the 
proceedings had under these, to the lands certified and ap- 


proved under the act of 1863, as indemnity, simply be- 
cause said trunk line of road fullowed a part of the course 
of the branch down the Neosho Valley! 

The effect of this was to give indemnity rights, under the 
act of 1865, antedating the existence of the M.., K. and T. 
Co. And it is not difficult to perceive that it must have 
secured tor the M., K. and T. Co. lands within granted or 
ten-mile limits which would have been lost to it by the 
homestead and pre-emption claims of settlers intervening 
between 1863 and 1866 if the company could only claim 
under the act of 1866.* | 

This court does not have before it the withdrawals from 
market of lands under the act of 1868, nor any evidence 
how these and many other material facts might affect the 
claim of the M., Kk. and T. Co. to indemnity lands under 
the act of 1866, under the A., T. and 8S. F. assignment, 
&e. This court cannot know but that, as the fact is, all 
indemnity rights, as in fact granted rights also, of the M., 
K.and T. Co. under the act of 1866, were satisfied. 

These were questions proper for the consideration and de- 
cision of those officers. If they erred this court cannot 
in this case perform the executive duty or exercise the ex- 
ecutive power of administering the land-grant acts. 

3. The Land Department having decided that the FACTS 
did not exist to justify the issue of a patent under the Act 

*At the last session of Congress the Secretary of the Interior 
transmitted to the Senate, in compliance with a resolution asking 
therefor, a list of homestead and pre-emption entries of settlers, 
many of them illegally canceled in favor of railroad companies, but 
it was never printed, | 


of July 26, 1866, and the M., K. and T. Co., having ratified 
this finding by accepting a patent under the act of 1863, 
is concluded by the finding. This is shown by the au- 
thorities on estoppel above cited. Counsel for defendant 
have cited numerous authorities to prove this. 

Smelting Ca, V. Kemp, 104 U. S., 450,640: Van Wycke 
v. Knevals, 106 U.S., 368: Johnson v. Tousley, 13 Wall.. 


12-83 ; Ouinby V. ( oulsen, 104 [ Re S.. 4 ( ps Steel Vv. Smelt- 


nq Co., 106 U. S., 447; Vanee v. Burbank, 101 U. S., 
014: Boardman Ve Lessee. XC... 6 ret... o2o? Moore V. Rob- 
bins, 96 U.S., 5345: Shepley v. Gowan, 91 U.S., 340: U. 

_ 


S. v. Arredendo, 6 Pet.. 691: Ch. 0 Schwartz, 102 | 


S., 401. 


III.—The court has no power in such action as this to pass 
on the claim of the M., K. and T. Co. to lands under any of 
the statutes or proceedings which the EXECUTIVE offi- 
cers of the United States or of Kansas, have rejected or 
not considered. 


Congress alone has power to dispose of, or authorize AL 


ecutive officers to dispose of, the public lands. 
THE COURT CANNOT PERFORM EXECUTIVE DUTIES, 


The administration of the railroad land-grant acts now 
in question has been intrusted by Congress to the Secre- 
tary of the Interior, the Commissioner of the General 
Land Office, the local land officers, and the Governor of 
Kansas. They are all executive officers ; they exercise ex- 
ecutive power. 

A court may by mandamus compel them to act when 


they unlawfully refuse to act under a statute. How far 


ad 
oo 
=e 


their judgment, if erroneous, in rejecting a claim to land 
may be controlled by mandamus it is unnecessary to in- 
quire. No such case is presented. 

This is not a chancery proceeding either to enjoin ille- 
gal action, nor is it an equity case seekinga mandatory in- 
junction, or a decree to compel action ina particular direc- 
tion. ( ¢ unningham v. Macon and Brunswick R. RR. Co., 
109 U.S., 446; U.S. v. McLemore, 4 Howard, 286.) 

The bill in this ease seeks to quiet the title of the [ nited 
States to the lands in controversy. The authority of this 
court to decide whether the defendant has acquired title 
in the forms indicated by the patent is not disputed. 

This court Can exercise only judicial pow ris and the ad- 
ministration of the railroad land-grant acts 1s not judicial 
in its character. 

It was said by Brewer, J., in his opinion in the circuit 
court in this case: , 

When the legal title fails, the defendant may de- 
feat the action by proof that the equitadle title to the 
very lands is with it, but not by proof that it had an 
UNADJUSTED equitable CLAIM UPON THE GOVERN- 
MENT FOR AN EQUAL QUANTITY of UNSELECTED 
lands. | 

The act of 1866, as heretofore stated, made a direct 
grant to the railroad company. It provided for pat- 
ents from the Government to it. It eranted lands in 
place and provided for indemnity lands to be selected 
by the Secretary of the Interior. The lands in con- 
troversy are not part of the lands in place, but are 
within the indemnity strip. Were they ever selected 
as indemnity lands under the act of 1866? Respond- 
ent claims that they were, but the evidence does not 
satisfy me of the fact. but rather indicates the con- 
trary. 
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ifany. And if this were not so the Secretary of the In- 
terior has not selected these lands under the act of 1866. 


(Printed Record, 19, 35; Respondent’s Proofs, 66, 67, 
69.) If he were to do so the court cannot know he would 
select these lands under that act, nor can the court exercise 
the discretion and judgment to make a selection which the 
act of 1866 intrusts to him alone. (Respondent’s Proofs, 
21: 14 Stat., 289.) 

And if all were here in the record the court cannot in 
this case—outside of its power by mandamus or mandatory 
injunction—do what executive officers have refused to do ; 
the court cannot do what executive officers even ought to 
have done but have refused to do, especially when, as in 
this case, the executive officers have not given sanction to 
any step or proceedings under any statute other than those 


recited in the patent. 


THE COURT CAN CANCEL LAND PATENS ILLEGALLY 


ISSUED. 


The power of the courts to declare illegal and void the 
proceedings and patents issued by executive officers ad- 
ministering the laws authorizing a sale or other disposi- 
tion of the public lands is undoubted. 

Thus, where officers, in executing laws relating to the dis- 
posal of the public lands of the United States, or of lands 
held in trust for sale, have, without authority of law, issued 
evidence purporting to convey the title to such lands, or 
where a grant of such lands is claimed by force of a law, 
the United States may, in. such cases, in their own name, 
by direction of the Attorney-General, maintain a bill in 


{ 39 


equity to cancel such evidence of title. and lo enjown claim- 
ants from asserting title. 

() Brien vs. Perry, | Black, 139: Lindsay vs. Hawes, 
Black, 554; Bagnell vs. Broderick, 13 Peters, 436; 
State of Minnesota vs. Bachelder, 1-Wallace, 115; United 
States Vs. stone, ye Wallace. 525-536 : Hughes VS. l nited 
States. } Wallace. Bese Johnson vs. Towsley, 133 Wallace, 
72-91; Opinions Attorney-General Legare, Nov. 26, 
1842, 1 Lester, 659; Seward vs. Hicks, 1 Har. & Me- 


The 


) 


Henry, 24; Lord Propri tor vs. Je NNINGS, idem, 92 : 
King vs. Vernon, 3 Levine, 281. 
[In the ease in 2 Wallace, 525, Mr. Justice Grier Says : 
Patents are sometimes issued unadvisedly or by 
mistake, where the officer has no authority in law to 
grant them, or where another party should have re- 
ceived the patent; in such eases the law will pro- 
nounce them.-void. 

The court, then, has power in this suit to decree a can- 
cellation of the certified lists of lands furnished by the See- 
retary of the Interior to the Governor of Kansas, and the 
patents by him issued to the railroad company. 

But 7f a court may by mandamus compel an officer to 
act under any statute when he refuses to act, or denies a 
rioht under it SO clearly authorized as to leave no room 
for the exercise of judgment or discretion, yet this court 
in this case cannot consider any right claimed by the de- 
fendant under any statute other than those recited in the 
patent. Theauthorities show that a court cannot interfere 
with executive officers or control the exercise of their 


judgment and discretion in the issue of patents for land. 


Courts can only act AFTER such officers have fully 


40) 


executed their authority; then, and not until then, courts 
may determine which of two claimants to land for which a 
patent has issued under a specified statute has the real legal 
or equitable title to the land wader suCH statute, or under 
some statute, rights under which have been fully and 
finally: passed on by the Land Department. 

Thus, in Johnson v. Towsley (13 Wall., 72, 85), it was 
shown that Towsley, on the 15th of June, 1858, made a 
pre-emption claim to certain land. On the 5th of Octo- 


ber, 1860, Johnson also made a pre-emption claim. 


The Seeretarv of the interior deeided that Johnson was 


entitled to the land, and a patent Was accordingly issued 
LO him. 

Towsley filed a bill in chancery, and the court <lecreed 
that the patent to Johnson be canceled, and that the title 
be vested in Towsley. 

The Supreme Court of: the United States h ld, in effeet, 
that ‘Towsley had a perfect, equitable title, and that a 
court of equity would review the action of the officers 
eharged with the duty, wider the pre-emption law, of is- 
suing a patent. | | 

The court, referring to the decision of the land officers 
in favor of a party applying to enter land as a pre-emptor 
or otherwise, their acceptance of his money and certifica- 
tion of his rigeht tO a patent, said: 

Undoubtedly this constitutes a vested right, and 
it can only be divested according to law. In every 
such case, where the land office afterwards sets aside 
this vertificate, and grants the land thus sold to 
another person, it 1s of the very essence of judicial 
authority to inquire whether this has been done in 
violation of law, and, if it is has, to give appropriate 

remedy. 
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How., 81; French v. Fyan et al., 93 U. 8., 173; Mar- 
quez v. Frisbie, 101 U.S., 475; Litchfield v. Register, 9 
Wall., 552; and Secretary v. MeGarrahan, id., 298. 


NO TITLE PASSES BY LAND PATENT ROAD ON ITS FACE, 


Now, assuming that the patent in question 7s void on its 


face, NO TITLE passed from the United States under it. 


A patent issued for lands not authorized to be sold, or 
which are reserved from sale, or issued without authority 
of law, is not only voidable, but void. (//olden vs. Joy, 
17 Wall., 211; 1 Opin. Att’vs-Gen’l, 420; 2 Opin., 186; 
5 UOpin., 9; Stoddard vs. Chamber, 2 How., 284; Kissell 
vs. St. Louis School, 18 How., 18; Haston vs. Salisbury, 
21 How., 481; Brown vs. Clements, 3 How., 650; U.S. 
vs. Stone, 2 Wall., 525; Wilcox vs. Jackson, 13 Pet., 491; 
Richart vs. Phelps, 6 Wall., 160; State of Indiana vs. 
Miller, 3 McLean, 151; Hunter vs. Hemphill, 6 Miss., 
106; Jackson vs. Lawson, 10 Johns., 26; Railroad Co. 
vs. Smith, 9 Wall., 96; Doe vs. Files, 3 Ala., 47; Hit- 
tuk-ho-mi vs. Walls, 7S. & M., 363; Perry vs. O’ Hanlan, 
11 Miss., 585; People vs. Livingston, 8 Barb. (Sup. Ct.), 
253; Wright vs. Rutaers, 14 Miss., 585; Mayor vs. De 
Armas, 9 Pet., 224; Marsh vs. Brooks, 8 How., 223; 
Gastan vs. Canada, 39 Mo., 357 ; dandsey vs. Homes, 2 
Black, 554; State vs. Bachelder, 1 Wall., 109; 5 Minn., 
223; O’Brien vs. Perry, 1 Black, 132; Clemens vs. War- 
ner, 24 How., 394; Garland vs. Wynn, 20 How., 6; 
Barnard vs. Ashley, 18 How., 43; Grineh vs. Foltz, 19 
Pa. St., 38; Report of Commissioner General Land Office 
for 1868, p. 126; Hale vs. Gaines,.22 How., 144; 5 
Wheat., 301.) 


> 
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in Polk vs. Wendell, 9 Craneh, 99, Chief-Justice Mar- 
A patent is void at law 
who issued the patent had no authority so to do. 


if the otticer 


see 8. C., 5 Wheat., 303; Ladega vs. Roland, 2 Howard, 
990: U.S. vs. Stone, 2 Wall., 525. 


Assuming that no “title has passed from the Govern- 
e*¢ ? . : : . * } } 
ment” under the patent in this case, the court cannot know 


rary 
and ‘T. 


but that the question of title in favor of the M.; Kk. 


( Q. under any other statutes not recited In the patent ifé i 
° ! } , , : , S ae } 
the hands of the executive officers for their de- 


77) a) ) 
MAILLERHID, tat tsit 


cision, and upon the authority of Johnson Vs. lowsl Y, io 


Wallace, 85, this court will not consider either any /egal 
or equitable title claimed by defendant under these statutes. 


The court will simply declare the patent issued under the 


And if the record shows that the Land Department has 


rejected the claim of the M.. Ix , and e¥ ( 0. under other 


statutes, it must be assumed that it was done upon a find- 


. . : as ° ; 
act of 13805 void. 


ing of facts adverse to such claim, and such finding can- 
not be reviewed by the court, in this case. 
If the Land Department erred simply on a question of 
law, the M., K. and T. Co. cannot ask a judicial review of 
that question without showing that it has a vested equita- 
ble title to these lands, and that it has not done. 

The conclusion follows that the court cannot make any 
inguiry concerning the legal or equitable title which the M., 
K. and T. Co. might have claimed, or may claim, under 


the act of 1866. or of any act not recited in the patent. 


OBJECTIONS TO THIS VIEW CONSIDERED, 


[V. It was urged in the circuit court, on behalf of the 
defendant that— 

[t would be (1) unconscionable and (2) contrary to 
both law and equity, under the circumstances of this 
ease, to set aside our title on the ground that it was 
ynassed under the aet of IS6O3. Ik thr grantee was en- 

titled to at under that of LS66. Briet of VN ef rary W 
Hagerman, 54.) 

There is cited in support of this: ('ommissioners v> 
January, 94 U.S., 202; U.S. v. Smith, 94 U.S.,217; U. 
S.v. Bostwick, 94 U.S.,66: U.S. v. State Bank, 96 U.S.., 
36: The Siren, 7 Wall.. 159. 

This assumes (1) that the court ean administer the land- 
grant acts according to conscience, and (LI) that the court 
Cal reject the power recite d-an the pat nf and refe r ats erecu~ 
tion to some other power. ‘These positions are both un- 


tenable. The /as# will be frst considered. 


(1) The court cannot ignore the power recited in the pat- 
ent and refer its execution to any other power. 


The Cases cited above do not support the position as- 
sumed. In the first case cited county bonds were issued, 
reciting as authority for their issue a statute which was 
repealed, when a statute in foree did authorize the issue, 
and the bonds were sustained under the latter. 

This is upon a principle well known. The bonds re- 
cited a repealed statute. This gave no power. This was 
precisely in legal effect as if the bonds made no reference 


to the power authorizing their issue. 
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These principles fully sustain the validity of the bonds 
in the case cited. But they do not apply to give validity 
to the patent in this case. 

The patent is not silent as to the power under which it 


was made. 
THE MAXIM falsa demonstratio, &e. 


The argument referred to, for defendant, citing the 
bond case (94 U. S., 202), quotes from it as follows: 

[t is true they [the bonds] refer to the wrong stat- 
ute, but falsa demonstratio non nocet. 

The doctrine of this maxim is not applicable now. 
Here there is no falsa demonstratio. The patent recites 
the very statutes intended to be recited. 

The whole maxim is falsa demonstratio non nocet, cum 
de COrpore constat, 

And Greenleaf, explaining it, says: 

Here so much of the description as is false is re- 
jected, and the instrument will take effect if a suffi- 
fay nt description remains to ascertain its appleation. 
(1 Green]. Ev., 301.) 

The italies are Greenleat’s. 

If the rule can be extended to apply to cases where an 
instrument gives a false description of the power by virtue 
of which it is executed, and in such case refers the execu- 
tion to one sole power, it cannot aid the defendant here. 

This is done onlv to carry into effect the clearly ascer- 
tained intention of the officer or agent executing the power, 
but not to defeat it. 


tf 


s¢ 


hus Kent, in discussing the “ execution of powers. 
P ’ 


If the will land the pate nt in this ease is voverned 
by the same principle] be made without any reference 
to the power, it Operates as an appointment under the 
power provided it cannot have operation without tl 
power, 
Phe L7ule net must he SO eli ar that no othe y reasonable 

ent can be imputed to the will; and if the will 
does not refer to a power, or the subject of it, and if 
the words of the will may be satisfied withowt sup- 
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the intention To execute I Hk prow es oe Cieariy eCA=- 


pressed, it is no execution of it. (4 Kent’s Com., 
330.) See Farwell on Powers, 156-165 

r 7% a . . a P ’ 
he patent in this case is not silent as to the power, 
hence the defendant is not aided by the principle stated. 
If the patent Was silent as to the power, tine aete ndant 
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claims under different conflicting powers, and the court 
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eould not say which one the executive officer 


the patent, We.. intended 10 ereciute, 

And here the intention to execute a power under the 
act of 1863 is clear and certain, and it is equally clear and 
certain that there was no intention to execute any othe 
power. 

The conclusion 1s irresistible that the court cannot 
ignore the recitals in the patent and refer its execution to 
some other power. 


(II) The question of conscience and equity. 


The defendant cannot be aided by consider: 


conscience and justice because (1) the court has no power 
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in this case to do so, and (2) because the claim made by 


the defendant is destitute of conscience or justice. 


This subject will be more fully discussed in considering 


the equities of the M.. Kk. and T. Co. under the act of 


1866, &e., but some of the reasons in brief will now be 


stated on this branch of the Case, 
COURT CANNOT EXECUTE LAND-GRANT ACTS. 


: . 4 } ° ae ° ° 
i. it is respectfully submitted that it 1s shown above 
that the court cannot ad 


‘ } oS } . . . . . > 
( ongress; that to do so would be a udicial VAasioNn O1 


-_— : 
ninister the land-@rant acts of 


executive power, or, to Lye more specific, the court cannot 
do what executive otticers have refused to do: the eourt 
eannot do what executive officers even ought to have 
done, but have refused to do, when, as in this ease, the 
executive officers have not given sanction to any step or 
proceeding under any statute other than those recited in 
the patent, and when, Hnotcw ithstanding the issue of a void 
patent, the legal title yet remains in the United States. 
Of course it 1s not conceded that the Land Department 
should or could give the M., K. and T. Co. any lands 
under the act of 1866. On the contrary, it will be shown 


? ° i | . ; 
that this could not have been done. 


RAILROAD COMPANY HAS NO EQUITY. 


‘ r a | aa * ! . j Pe 7 5 . | 
2. The evidence In this case esta dishes no equity under 
the act of 1866 in favor of defendant to anv specified 


$a ae : rh Boe 
tract of indemnity babe 
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(1) No equitable right attaches ul 


} ] Pe - 
aetual Né fection by 


the Secretary of the Interior. What is an equity or equi- 
table right to a specified tract of land as indemnity ? 
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to the amount of sueh lands as the United States 
have sold. PECSECP HE d. or othe) MINE appropriated, or To 


which the right O} homestead ef ttlement QT pre-emp- 
tion has attached as 
( 


, | 7 | 
cated shall be reserved. Ke. 


: Be Se 1] : 
aforesaid. whieh lands thus indi- 


re . . } . ] ‘ : 
This question may be considered settled by the Supreme 


(ourt. 
me words are tound in the act « 


March “a 1863 ( |? Stat.. 17(2). In Avansas Pacifie R. R. 
Co. vs. Atchison, Topeka and Santa Fé R. R. Co.. 112 U 


i 


Substantially the sa 


S.. 421. Miller.:J.. in considering their effect. said : 

The grant to Kansas. as stated. conferred only 
right to select land beyond ten miles from the detend- 
ant’s road por certain eontine ncies, [t qave no title 
to incl mnity lands iT advance of their N¢ lection. 


Qn a similar question in St. Paul R. R. Co. vs. Winona 


R. R. Co., 112 U.8., 731, Miller, J., approving the lan- 
cuage of Ryan vs. Rk. R. Co., 99 U.S., 382. said: 


With respect to the leu lands {indemnity selee- 
| tions |, as they are called, the right was only a float, 
and attached to nu specified fracts until the Sé lection 
was actually made in the manner prescribed. The 
same idea is suggested, though not positively affirmed, 
in the case of Grinnell vs. R. RR. Co., 1038 U.S., 739. 
In the case of the Cedar Rapids R. R. Co. vs. Her- 
ring, 110 U.S.,27,this principle became the founda- 
tion after much consideration of the judgment of the 
court. 
And the learned justice proceeds in an emphatic manner 
to show that until a selection is mad of the lieu lands, by 
the Secretary ot the [ntertor, they are subject to the home- 


stead entry and lo pre-e mption. He Says ; 
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The reason of this is that, as no vested right can 
attach to lands in place—the odd-numbered sections 
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But it is, of course, deemed prudent to notice all of 


these, and to show, successfully—as it is respectfully sub- 
mitted—that no one of these alleged sources of title gives 
the defendant any right to the Jands in controversy. 


This leads to the— 
THIRD PROPOSITION. 


THE ASSIGNMENT (RESPONDENT'S PROOFS, P. 37) MADE 
MARCH 19, 1866, TO THE M., K. AND T. R. R. CO. BY 
THE A., T. AND S. F. R. R. CO. OF ITS RIGHT TO BUILD 
THE EMPORIA BRANCH WITH ITS FRANCHISES AND 
LAND RIGHTS CONNECTED THEREWITH, AND THE CON- 
STRUCTION OF THE M., K. AND T. ROAD AS MADE GIVE 
NO RIGHT TO ANY INDEMNITY LANDS—NO AUTHORITY 
TO MAKE A SELECTION THEREOF. THE RESOLUTION 
OF THE LEGISLATURE OF KANSAS OF FEBRUARY 26, 
1867 (RESPONDENT’S PROOFS, 42), RATIFYING SAID 


ASSIGNMENT IS VOID. 


It becomes un portant how to notice statutes and pro-: 


ceedings in chronological order : 
STATUTES AND PROCEEDINGS UNDER THEM. 


The act of Congress of March 3, 1863, as accepted by 
the Kansas legislature, authorized the A., T. and S. F- 
Co. to construct a railroad from Atchison, via Topeka, to 
the western line of the State, with a branch from Empo- 
ria to Colony. 

The IKansas act of February 9, 1864, in accepting this 


act, invited Congress to consent to extend the Emporia branch 
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ture of Kansas enacted that if Congress, before the 4th 

of March, 1866, should consent that the Neosho Val- 

ley branch of the road be eatended so as 10 intersect 

the Union Paeifie road, Eastern Division, at or near 

Fort Riley, and should make a grant of lands for 

such extension of like amount with that granted per 

mile for the construction of the main road, then the 

Atchison, Topeka and Santa Fé Railroad Company 

should proceed to construct such branch, The act 

thus suggested Congress DID NOT PASS; but on the 

first of July, 1864, did pass an act making an addi- 

tional grant of land for the construction of a railroad 

and telegraph line from Emporia, via Council Grove, 

to a point near Fort Riley, on the branch of the 
Union Pacifie Railroad. 

The act of Congress of July 1, 1864, “ making an addi- 

tional grant of lands to the State of Kansas to aid in the 

construction of railroad and telegraph lines” (13 Stat., 


ood : Respondent's Proofs. 26), provides— 


That there be, and hereby 1s, eranted to the State 
of Kansas, to aid in the construction of a railroad 
and telegraph line from Emporia, via Council Greve, 
to a point near Fort Riley, on the braneh Union Pa- 
cific Railroad, in said State, every alternate section of 
land designated by odd numbers for ten sections in 
width on each side of said road: Provided, That this 
grant shall be subject to all the provisions, restric- 
tions, limitations, and conditions in regard to selec- 
tion and location of Jands, and otherwise, of an act 
of Congress approved March 3, 1863, entitled “An 
act for a grant of lands to the State of Kansas, in 
alternate sections, to aid in the construction of cer- 
tain railroads and telegraphs in said State: ” Pro- 
vided, ‘That said railroad shall be a public highway, 
and shall transport troops and munitions of war of 
the United States free of charge. 
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acquired, possessed and enjoyed, for constructing, 
maintaining, operating, and enjoying a railroad from 
(7 point Oli thre Union Pacific Railroad. Kastern Di- 
nEsion, at Ob near hort Riley, down the Neosho Volley, 
to where thre Leave north. Lawre mCEe and Fort Gibson 
Railroad | base Lu. an d Cy. Co.) may ENTER THE NEO- 
SHO VALLEY, which rights, titles, interests, franchises, 
authorities, Immunities, and wpe. acerued to % 
became vested in the parties of » first part [the A Prey 
T. and S. F. Co.| by virtue ie 3 its acceptance of the 
provisions of the act of the legislature of the State 
ot Kansas above en |} Act of Feb’y 9, 1864, re 

sponde nt’ “ pro ts ) | and its promise, Covenant, Ul- 
dertaking, and agreement to do and perform all and 
singular the requirements and conditions of said aet 
of sat L |e y rist: iture, and the acts of ¢ Ongress hereinbe- 
fore recited | Act March 3, 1863, respondent’s proofs, 
27; act of July | . 1864, responde ‘nt’s proots, ak 13 
Stat. , 839 |, and re fe rred to,and in compliance by the 
party of the second part with the terms, requirements, 
and conditions of the above recited acts, the party of 
the first part authorize and empower the parts of the 
second part to receive, hold, and enjoy any lands, 
property, or effects applicable TO the construction of 
a railroad between the points aforesaid, aus fully and 
completely as the party of the first part might have 
held and enjoved such lands, property, and effects 
had this assignment or transfer never been made.” 


The “ assignment ‘i recites the acts of ¢ ONgTess of March 


1863, and July 1, 1864, with a whereas, that— 


The lecislature of the State of Kansas, by its act 
entitled “An act to accept a grant of lands made to 
the State of Kansas by the Congress of the United 

States to aid in the construction of certain railroads 
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Severable—it is to make one line of road entire, and by 
virtue of the acts of 1863 and Julv 1, 1864.* 
ACT UF JULY 1, 1864, SUPERSEDED. . 
The legislature having refused to accept the grant made 
by the act of July 1, 1864—having refused to confer any 
assignable, or any other rights under it, on the A., T.and 8. 
kK’. Co., Cengress, by the act of July 26, 1866,14 Stat., 289, 
superseded said act of July 1, 1864, under which the M., 
kK. and T. Co. acquired the only rights it has to lands. 
THE EMPORIA BRANCH NOT SUPERSEDED. 
But it is Important to notice that the provision of the 
act of March 3, 1865, requiring the construction of the 
L;mvoria branch was not superseded. This will be more 
fully shown hereafter. 
4 KANSAS JOINT RESOLUTION, FEBRUARY 26, 1867. ——. 
; 
| Notwithstanding the fact that Congress had superseded 
; : lie ; ° — 
the act of July 1, 1864, the !>gztslature of Kansas attempted 
BY RESOLUTION of February 26, 1867 (respondent’s proofs, 
12), not a legislative act to ratify this assignment above 
: mentioned without the asset of ¢ ONnGTress, The res lution 
recites that the assignment gave to the Union Pacifie Rail- 
| way Company, Southern Branch, {[ M., kK. T. and Co.] the | 
i vrivileses— | 
- ~ » . - * _* . ' 
lor constructing, maintaining, operating, and cnjoy- : 
ing a railroad from a point onthe Union Pacitie Rail- 
* The claims which the M., K. and T. Co, subsequently made for | 
granted and indemnity lands under the act of 1864, and which were 
allowed, as shown hereafter, show that the. contract was intended 
to require one line of road to be made, but no branch. a6 
’ 
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ae 
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obligation LO the United States imposed by section <* of the 
act of 18635, to Ope rate said road and branch * FOR THE 
USE OF THE GOVERNMENT OF THE U NITED STATES, 
FREE FROM A:z.L TOLL OR OTHER CHARGE UPON THE 
TRANSPORTATION OF ANY PROPERTY OR TROOPS OF THE 
UNITED STATES.” This obligation was one fo the United 
States, and the obligor in a contract cannot by his own - 
act relieve himself of hability. He cannot enact and 
alize repudiation, The I ansas act of l’ebruary : P 1864, 
accepting the grant of 1863, imposes the obligation in the 
torin ot a contract : 
In consideration that the Atchison, Topeka and 
Santa Fé Railroad Company | , shall con- 
struct a railroad [its trunk line] WITH a@ branch 


[the Emporia branch], the State of Kansas agrees 


to grant, bargain, and sell to said A., T. and S. F. 
Co. * * * the lands granted | for said road and 


' . 
branch to the State |. 


The company accepted hoth these acts k’ebruarv 16, 
1 S64. (Respondent’s Proots. 30° Printed Reeord, O99 
1 106 |.) 
i J 

Here then Was all obligatiou fo. th lnited Sfates to con- 


“ 7 ’ 27 
struct a road with a branch LND carry Thre (fOOps and 


property of the United States free of charge. It requires 
no argument to show that this obligation to the United 
States cannot, without the consent of the United States, be 
assigned away by the A., T.andS. F.Co. The Govern- 
ment cannot be compelled to accept the obligation of an- 
other railroad company. 

[It cannot be said the United States is a stranger to the 


consideration of the contract, and so can be deprived of 
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all rivhts unde if without ims consent, ihe to nited states 
; ee ° ry. ‘ ” 

gave thre consideration. he state was the mere avent ol 


trustee of the United States to desig 
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ynate the rariroad com- 


pany to execute the contract. 
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inus, 1D Piece Y . Railroad Cai. i Black, tne court, 


Acquired but a mere naked trust or 
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pose of the lands and earry out the contemplated 


| 

ae ' , - 
public improvements therein described, 
But if the [ nited States were even 


¥ 


a stranger to the 


“ ° ; 2 , bd ® Z 7 7 Z 
consideration, 10 NaS a rested awnteresxt vt The. Conrad 


can maintain an action for its non-pertormancee by the 


To and S. Fk. Co. Thus. in 1 Parsons on Contracts. 390 


[In this country the right of athird party |a stra 
a 


ces 


mw anh action ou a 


promise made LO another for 


rer TO the consideration | tO brin 
: 3 his benefit seems to be 
SOmMmewW hat more positively asserted | than it Wi 
England at an early day |, and perhaps it would be 
sate tO consider this il pre railing rule with 


f iin 


And even in England, at an early day, wl 


ern rule Vi Aas otherwise. if Is said: 

" } . . ™ - ae j ] i. eS ih ; 

1} would venerally be held Inapplicable where the 
. i 

} a 1 r . 2 . - 7 j 

benenelary | as the United States in this Case | HLCLS 
aa ° ° _ j | t) . 
any concern whatever in the transaction. (ji farsons, 
39. ) 

mn... % ee , . a : — 

| [. Lhe HeEneMelary OF a land grant and maemMmNnWY rights 


has iLO pow _ to Ussiqgi GUay such rights without [fie COl- 


sent of the United States. the donor of such rights, 


[It has been forcibly and properly said: “ By the grant 
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the United States had appointed the State trustee, with 
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power to name the beneficiary. The State named the 
Atchison, Topeka and Santa F@ Company. That com- 
pany could accept the orant or retuse rt: But it eould 
not accept part, and appoint another Company tO accept 
the rest. But this is precisely what it attempted to do. 
By the assignment to the Missouri, Kansas and Texas, it 
surrendered its right to build the branch, and attempted 
to naire another hy nepficrary. This if clearly could not do. 
for the power fO hame the beneficiary Was rested in the 
State by the terms of the grant. The assignment, there- 
fore, conferred no rights upon the Missouri, Kansas and 
Texas Company. 

This is SO plain a proposition that it needs no elabora- 
tion. It is conceded by counsel that the assignment from 
the Atchison, Topeka and Santa Fé to the Missouri, 
Kansas and Texas, standing alone, as the mere act of the 
parties infer se, amounts to nothing whatever.”* 

[If the A., T. and 8S. F. Co., could assign away its obli- 
gation to make the branch, and to carry troops and prop- 
erty ot the United States tree of charge, it could equally 
sell out its obligation to perform the same duty on the 
trunk line, or could have divided this line between two 
independent—and for that matter insolvent-—companies, 
and thus have escaped all duty and all liability. 

The assiznment—with the obligation of the A., JT. and 
S. IF. Co.—could as well be made without land-grant 
rights as with them, and as well after the construction of 
the branch, as prior thereto. And if the obligations con- 
nected with the branch could be so assigned, those con- 
nected with the main line could equally be assigned. 


* From brief of Hon. George R, Peck, 
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‘Now, unless the Missouri, Kansas and Texas can claim 
to be a branch of the Atchison, Topeka and Santa Fé 
tailroad it cannot claim any rights under the act of 1863, 
or under the assignment from the Atchison, Topeka and 


Santa Fé. Congress intended to have a branch down the 


Neosho Valley—not a railroad simply, but a branch of 


the Atchison, Topeka and Santa Fé. A branch of a rail- 
road is as-much a part of the railroad as a limb of a tree 
isa part of the tree. The intention of Congress was 
clearly expressed. It proposed to have the road AND the 
branch as a SINGLE SYSTEM. As Mr. Hutchings 
has well said: ‘As well might they have assigned the 
main line to an independent road, and kept the branch.’ 
The right tO asslon the One is as clear as the right tO as- 
sion the other.’’* | 

[t has been distinctly and emphatically decided by the 
supreme court of I.ansas that Congress intended by the 


act of 18638 to have two distinct systems of road, each 


entire in ifself, with a trunk dine AND a branch as part of 


and in connection therewith. Thus, in Neer vy. Williams, 
27 Kansas, 1, BREWER, J., said: 

Looking now at the act of 1863, under which, as 
stated, the patent purports to have been issued, it 
appears that it contemplated a land grant for Two 
ROA DS—one from Leavenworth, ria Lawrence, to the 
southern line of the State; the second trom Atch- 
ison, via Topeka, toward the southwest of the State, 
WITH a branch down the Neosho Valley to a connec- 
tion with the first road. 

This feature of the case will be further considered here- 


after, and reference is made accordingly. (See post, p. 76.) 


* Peck’s brief. 


Se 
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IV. The assignment is void because it provides for the 
construction of a road, which neither the A., T. and S. F. 
Co. nor the M., K. and T. Co. was authorized to make, 
and which never was made. The A., T. and S. F. Co. 
having accepted the land grant and indemnity rights of 
the act of 1863 (Record, p. 59), was authorized and re- 
quired to make its trunk line AND the Emporia branch. 

The M., Kk. and T. Co., having accepted the act of July 
26, 1866 (Record, 76), was authorized to make its trunk 
line, and did make it. The assignment did not provide for 
making the Emporia branch, nor for a road merely begin- 
ning at Emporia, to run south in the direction of the branch, 
but for one entire line of road beginning on the Union Pa- 
cific road near Fort Riley and running southward to the 
point where the Emporia branch SHOULD HAVE terminated, 
but did not. ‘The assignment assumed a right to make 
such ROAD under the authority of the act of July 1, 1864. 
But, as already shown, this act of 1864 was never aecepted 
by the State; it was superseded by the act of July 26, 
1866 ; 


the road provided for in the assignment. The M., K. 


it was inoperative, and gave no authority to make 


and T. Co. therefore undertook to make A road which no 
law authorized to be made; Not only so, but as already 
shown, Congress was invited by the Kansas act of Febru- 
ary 9, 1863, to “consent that the [Emporia] Neosho Val- 
ley branchofthe * * * [A.,T.and8. F. Co.] may be 
extended [northward | so as to intersect the Union Pacific 
Railroad * * * atornear Fort Riley,” and to “make 


a grant of land for such extension.” This Congress refused 


to do—refused to permit the Aimporia branch to be ex- 
ry } f 


594 nm fh 
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te nded or chang d, Here. the n, was a contract in the as- 


 . : ’ , , ; ] - 
sionment to make a road not only iol authorized, but 
inferentially prohibited, by Congress. 
ae ; a hee ee ss * : 
| ne contract 1s not See rable . 10 IS tor ole ¢ ntire ARIK ot 
road. A contract to make a road without authority of law 
. e ro ? e . 1 : ’ : , 
is void. ‘The making of such road would be an ¢leqal act. 
- , 3] 4 Jn ‘ 4 = 4 , s ' : : i 
he eourt will not entorce a contract STOWTNS oul ol and 
connected with an illegal act. 


— 


And, as already shown above, the “assignment” having 
recited the Act of July 1, 1864, as the only one under which 
power was given to make the road, the daw will not refer 
the contract to any other power, nor permit it LO be so re- 
ferred. (Bradish ¥ « Gibbs, 3 Jobns.. h., ool, and other 
authorities above cited. ) 

If the M.. IK. and be 2. made that road under the as- 
sumed authority of the act of 1864 it was unlawful, and the 
company can acquire no land grant or indemnity rights 


se 


therefor. [tf the road Was made by the M.. K.and T. Co. 
under the authority of the act of July 26, 1866, then it 
has not made the road required Dy the contract ; it has 
not complied with the contract, and can claim nothing 
under it. i 

The record, (print, 61) shows that the Secretary of the 
Interior, January 7, 1867, decided that the M., K. and T. 
(i de had some nieht S, but not a3 I ki rivhts now claimed, under 
the act of July 26,1866, AND none under the act of March 
3, 1863, and none under the act of July 1, 1864. But 
the indemnity selections now in controversy were finally 
made under the act of 1863. 

The M., K. and T. Co. having failed to make the entire 


line of road required by the contract of assignment—havy- 


’ Cy mn f< 7 stipulated i ol 4} } tlLlaga | 
Ino’, in ACL, LINDUIATeS ‘> 10 clil Biit cli 


Y 
indemnity lands under the contract. 

V. The M.. kK. and iM f O. CaN eloam Mi) ) ; / monty lands 

‘HE roap 1r DID MAKE wnpenr the act of 1866, 


be COLUSE TH \ r R« VAD MaRS not (i Comnliance math t fh contract 


» J ie , ) ff 7920) yy): é ' ’ ‘ lifterent 
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Li Indemnitr lands could De claimed 
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1864, it is subject to all the provisions of 1 


y*a F 
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n the cvovernor oi said state shaii so certify 
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WHOLE of said roads and branches 


- . aie - 
are completed in a good, substantial, a 
: a “s ye , A | % 
iner,as first-class rairoads and teleo 
|oranted to 
raiiroa companies | é] 
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lands granted and selected 


. | . , 
said State may ec: se to pe sold 
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, . Pat ° ° "7 
Lili ti : i ie indemnity | 


Oe. TE 
oses Indicated 


pur} 
ated within the sai 1] 


nits of twenty 


Now the WHOLE of 
tract of assignment has never been made. 
superable objection to a claim of indemnity lands under 
the act of 1864. Another fatal difficulty is that no selec- 
tion was made or authorized by the Secretary of the In- 
terior under that act. 

And none can be claimed under the act of 1863, because 
the contract as made in the assignment was for an entire 
yoad, and the whole road has not been made under the act 


ot 1864. 
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Indemnity lands are not earned by making part of a 
road. 

If the road south of Emporia as made was a branch 
as it is not—yet the contract was not that the M., K. and T. 
Co. should have either granted or indemnity lands unless the 
entire road was made under the authority recited in the as- 


signment. 

Vi. A corporation has no power, in the absence of pos- 
itive legislation, to assign or divide up any of its fran- 
chises and “sell them out by piecemeal.” 

Thus, in Cox vs. C. P. & Ia. R. R. Co. (10 Ohio St., 
387), the eourt cite with approval the ruling that— 

The franchise to be a corporation is not a subject 
of sale and transfer, unless the law by some positive 
provision has made it so, and pointed out the modes 
in which such sale and transfer may be made. 


Hall vs. Sullivan f. &. Co., 22 Law Rep., 140; Bank 
vs. Edgerton, 30 Vermont, 190.. And in Hast Alabama 
R. R. Co. v. Doe, 114 U.5., 340, the Supreme Court said: 

The corporation could not have made a voluntary 
conveyance of the right of way severed from its fran- 
chise. 

And this is especially so as to this corporation. The 
original charter of the A., T. and S. F. Co. is not before 
the court; nor is it material.* Its powers and frunchises, 
whatever they may have been, were enlarged, modified, and 
controlled by the act of March 3, 1863, the Kansas act 
of February 9, 1864, and the acceptance of these by the 


ne — 


* The charter has been filed since this was written. It expresaly 
requires THE company to construct a road, ‘‘ and also to construct 
&@ branch of SAID railroad.” 


——— ne sen Rar 
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; 
company. Jt derived sundry of its powers from Congress. 
: his fact is recognized in the assignment, which (Respon- 
“a dent’s Proof, 40; Printed Record, 47), referring to the 
f franchises of the A., T. and S. F. Co., mentions them as— 
Rights, titles, interests, franchises, authorities, im- 
munities, and liberties accrued to and became vested 
in the parties of the first part [the A., T. and S. F. 


Co. | by virtue of its acceptance of. the provisions ot 
the act of the legislature of the State of Kansas 
above recited [ act ot February 4. 1864], and its 
promise, covenant, undertaking, and agreement to 
do and perform all and singular the requirements of 
said act of said legislature and the acts of Congress 


hereinbetore recited. 


Without the acts of Congress the company could not 
| pan: 


have made either the road or branch. It is clear. there- 


> | > 7 > . P 
rore. that the franchise was given vo make the road and 


branch by Congress and the legislature, aud the company 


merely accepted the franchise so given. 


[t necessarily follows that neither the company nor the 


legislature of Kansas can, without the assent of Congress, 


divide up and grant to another corporation a part of said 


franchise 


Ii.—The joint resolution of the Kansas legislature of Feb- 
uary 26, 1867 (Respondent's Proofs, 42), does not validate 
the assignment; the resolution is void. 


This is so for several reasons: 


¥ . ., , . ” 
[. /ét does not Projyess to ratefy tlie assignment OF any 


> , . ra + i © a 
right lo receive either granted or ande mniy lands. 


The resolution as affecting a land grant or indemnity 


rights is to be strictly construed, 
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In M., K. and T. R. R. Co. vs. K. P. R. R. Co., 97 
U.S., 497, it is said: 


To the validity of such transfers * * * there 
must exist a present power of identification of the 
land; and * * * where no such power exists, 


instruments, with words of present grant, are opera- 
tive, if at all [as they are not], only as contracts to 
convey. 

The land in controversy never was identified as earned. 
As to indemnity lands never earned, never identified, never 
selected, there could be no passing of any title. 

III. Lf there solution, as claimed by defendant, attempted 
to validate an assignment by the A., T. and S. F. Co. to the 
M.,.&. and T. Co. of the rights and obligations of the former 
in and connected with the EMPORIA BRANCH, it ts unconsti- 
tutional and void, as impairing the obligation of the A., T. 
and S. F. Co. to the United States to carry its troops and 
property free of charge. 

1. When the A., T. and 8. I. Co. accepted the grant made 
by the act of 1863, as it did February 16, 1864 [ Printed 
Record, 59 ; Respondent’s Proofs, 36], it thereby assumed 
the obligation imposed upon IT by that act to maintain 
and operate the branch as a highway— 

For the use of the Government of the United 
States, free from all toll or other charge upon the 
transportation of any property or troops of the United 
States. (Act 1863, sec. 3. ) 

This was an obligation of the A., T. and 8S. IF. Co., and 
no other. The United States never consented to a trans- 
fer of that obligation to another railroad company. 

The United States is within the clause of the Constitu- 


tion which prohibits a State from passing a law impairing 
the obligation of contracts. 

And if this were not So, the legislative power of a State, 
on principles of constitutional limitation, does not extend 
to the divesting of the rights of the United States by a 
statute of a State. A power to do this would be a power 
to destroy the National Government, 


2. It is urged on behalf of defendant, that the Legisla- 
ture of Kans is could have designated one company to make 
the trunk line Atchison, Topeka, and Santa Fé road, and 


another to make the Emporia branch. But if this could 
have been dene originally, as it could not, yet having 


designated ONE company, the A., T. and 8S. F., to make 


both the road and branch, the United States thereby ac- 


quired vested rights which the Legislature of Kansas 


eould not subsequently divert. 


*)> 


3. In this connection it may also be said the act of 1863 


7 A r 7 : ‘ 7 oN , > a . ; ; : sy? : P 
gave to the A., T. and 8S. F. Co., after its acceptance of that 


‘ ee . E - - ° = | be ss okt Fe . | ae 
act, a discretionary powel to select the line of location between 


Emporia and Colony. This discretion conferred by Con- 


gress for the benefit of the United States could not be 


transferred by the legislature of Kansas to any other com- 


pany. Such transfer would be an invasion of a vested 


right of the United States which cannot be divested with- 


> am) 


> 
out its consent. 


H V. The State of kansas having by its act of iy bruary 


g. 186 | { Pe. spond nt’s Proofs ek in PUrsuance of thie act of 
Congr SS of Mareh , * 1863, designated the ee 7’. and S. P 
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and obligations vnepe sed by said acts. thre power of the State 


ELON AE, ERE 0 BELT te A A LP Det AY “90 Oa leith cshehuatshona canst st oetine 


‘4 


was exhausted, it was FUNCTUS OFFICIO. and could make ho 
otlver di signation of a be ile fheiary. 
Congress might, at least with the assent of the State, 


have imposed the duty of designating a beneficiary on the 


f2overnor of the State, as it imposed on him the duty ot 


issuing’ patents, The eatent of the authority of designating 
the beneficiary is the same, whether given to the governor 
or the legislature. In either case a “special tribunal is 
ereated with limited power and a particular jurisdiction,” 
and in such case ‘ whenever the power given is once exe- 
cuted the jurisdiction is exhausted and at an end.” 

Thus, in 2x parte Randolph (2 Brock, 473), in discussing 
the power of an Auditor in the Treasury Department, it is 
said ¢ 

Atter the Auditor shall once have settled an account 
of a public officer, and closed it, as in this ease, Is it 
competent for him at an after time, upon an allega- 
tion ot Serve. OF OMISSION. or for other eause, to 
open it, restate it, and upon the account thus restated, 
to institute proceedings ? [ think it is 
not. | take it to bea sound principle 
that when a special tribunal is created, with limited 
power, and a particular jurisdiction, * * * when- 
ever the power given is once executed the jurisdic- 
tion is exhausted and at an end; that the person 
thus invested with power Is, in the language ot the 
law. functus officio. 

This is cited with approval by the Attorney-General 
in an opinion, May 19, 1862 (10 Op. Att. Gen., 259). 
see Marbury V. Madison. I Cranch, lol: Crepp Ws Dur- 
den et al., 2 Cowper, 640; Mills vy. Collett, 6 Bingham, 


85; 8. C., 19 Eng. Com. Law Rep., 11-14. 
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Metropolis (15 Pet.. KOM), it appeared that Mr. Barry, as 


1} 


, bhad- made certain aliowances In tavor 


Postmaster-Ge Hera 


ol a contractor, and a question was presented as to the 
z 
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duty of his successor to disallow the same he court 
said 
ry 2 Rea % i} : = . 
he suecessor of Mr. Barry haa the same powel 
us and no more than, his predecessor, and the power 
ormer did not extend to the reeall of credits 


; . ' ’ *ye } t » ee 
Or aliowances made bv Mr. Barry. if ne acted within 


the seope oft otticial authority oO1ven by law to the 


nead of the Department. 
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‘he same priiicipfle Nas been applied Ins the executive 
nIinictrati ley mn, 
administration of land grants. 
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On May 10, 1869, Seeretary Cox, of the Interior De- 


After a road has been definitely located, the map 
7 7 . ) 7 ’ ani ; _ 
thereof filed here and accepted, and the lands with- 
' . > ' . . o ' | 
arawh, no specie authority is given whereby this 
Vepartm<¢ nt can «aceept another location, and in the 
' : . ° Be open . 
absenee of such authoritv | must decline tO olive my 
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Van Wycke vs. Knevals (106 U.S., 366), the Supreme 


The route must be considered as “definitely fixed 
when it has ceased to be the subject of change at the 
volition of the company. Until the map is filed with 


; . | | ae! ! ee ; | ae P sAha 
ihus, in the ease of the United States v. Bank of the 


| 
| 
| 
| 
| 
| 


{6 


the Secretary of the Interior the company ts at lib- 
erty to adopt such route “as it may deem best after 
an examination of the ground has disclosed the feasi- 
bility and advantages of different lines.” But when 
a route is adopted by the company, and a map desig- 
nating it is filed with the Secretary of the Interior 
and aecepted by that officer, the route is established. 
[t is, in the language of the act, ‘‘ definitely fixed,” 
and eannot be the subje et of future change, so as to affect 
the prant, except upon the legisJative consent. (See 
k. Co. VS. Dunmeyer, 113 U. S.. 629.) 


i y 6 Ali " J } r rrr : a ae 
\ ° The legislature Rad oO power OY Gd JOINT RESOLU- 
rey Ar + ’ ft; » £9002 4 } ther ro tn 1) A t} 1 pttant nt rr 
FION to ratify an assiqniment ; that 1s, to modify tire effect of @ 
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RECILIULT , Us this ASStG itt yiie Chile Opa ‘to (LO, 


|. The eonstitution of Kansas. Art. I]. sec. 20. declares 


Sec. 20. The enacting clause o! all LAWS shall be, 
o Be if ? naeted hay th i gislature of the State Oy Kansas. 


and no LAW shall be é nae ad he | cept hay bill.”’ 
_ , . 
he style of the joint resolution is: 


ry 99 rf 
“ Resolved.” &e. 


“§ 


such levisiative action eannot be a (aw. 
| 
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In Rogers vs. Crane, 1 West Va., 176, it was declared 


ive a matter the force and 
effect of law by the passage of a joint resolution in 
relation thereto, when such matter is properly the 
subject of enactment. Such action being in contra- 
vention to the first section of Article LV of the con- 
stitution, providing that the style of the acts of the 
legislature shall be, “‘ Be it enacted by the legislature of 


The legislature cannot 


West Virginia.” 
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And the court, referring to such legislative action, say : 
[It is in conflict with all these provisions of the 
organic law, and is therefore void. 

The constitution of Kansas requires also: 

Art. 2, see. 15. Every bill shall be read on three 
separate days in each house, unless, &e. 

A joint resolution is not to be read three times, and 
hence does not rise to the dignity of a law which can 
change a statute. 

In Congress there is now, by special rule, but little if any 
difference between an act and a joint resolution; both are 
enacted and sanctioned in all respects alike. (Joint Rule 

' 10, Smith’s Digest, 4th ed., 2d sess. 46th Cong., 192; id., 
283; Rev. Stat., sec. 8; Cong. Globe, 3, 27, p. 384.) 

And it is said in the Digest (p. 284): 

. The early and long-continued practice of Congress 
indicates that the framers of theConstitution * * * 
construed the constitutional provision, “That no 
money shall be drawn from the Treasury but in 
consequence of appropriations made by law,” as re- 
quiring the highest character of law—namely, bills, not 
joint resolutions. 


Blackstone says of an act of Parliament : 
’ It cannot be altered, amended, dispensed with, 


suspended, or repealed, but in the same forms, and by 

‘the same authority of Parliament; for it is a maxim 

in law, that it requires the same strength to dissolve, 

as to create, an obligation.” (1 Comm., 185, 186.) 

If there is any substantial] difference between the “ form” 

of enacting a bill, and that of enacting a joint resolution, 

ae then, under this doctrine and maxim, a joint resolution 


cannot alter, amend, dispense with, or repeal an act of the 
legislature. If an act is of greater dignity than a reso- 
tion, the latter cannot have the same strength as the 
former. 
2. The constitution of Kansas says : 
Art. XII, see. 1. The legislature shall pass no 
special act conterrine corporate powers. 
This joint resolution is an attempt to confer corporate 
power by a special joint resolution hot rising tO the dig- 


nity of an act of the legislature 


V. The legislatur had no power to give the lands appli- 
cable tothe EMPORIA BRANCH (fo an independent company. 
This is shown by the argument already presented (ante, 
p. 63), showing the assignment void because it provided 
for the destruction of the wnity of the A.,T. and 8S. F. road 
AND branch as one system under one management. In 
addition, it has been foreibly said: * The road down the 
Neosho Valley was to be a branch, and not an independent 
line. Ifthe legislature in 1867 could give the land to an 
independent company, it could have done SO originally, 
when it accepted the grant in 1864. That is to Say, it 
could have declared: There shall not be a road from 
- Atchison to the west line of the State, witha branch down 
the Neosho to a certain point, as required by the grant, but 
there shall be two main lines under independent control. 
The grant was the free and voluntary offering of the Gen- 
€)} al (sove rnment, ; 
“It had the indisputable rivht to decide for itself the 


terms and conditions ot its benetaction. The State. as 


9 

trustee, had no power save to carry out the terms of the 
grant. Ifthe General Government, in its wisdom, required 
a branch beginning at the point where the Atchison, To- 
peka and Santa Fé crosses the Neosho River and termi- 
nating at the point where the Leavenworth, Lawrence 
and Galveston enters the Neosho Valley, the State could 
not set up its own wisdom against those requirements and 
ordain that the grant should go to an independent road, 
beginning at Fort Riley and running to the south line of 
the State and beyond. Such an act on the part of the 
State would manifestly destroy the unity of the grant. 
The road to which the State attempted to divert the grant, 
instead of being a branch or a part of the Atchison, To- 
peka and Santa Ié system, was, as its name indicated, 
allied to another branch, the Pacific system. 

“ It was called ‘The Union Pacifie, Southern Branch.’ 
[ts northern terminus was at Fort Riley, ‘on the branch 
Union Pacitic Railway,’ then known as the Union Pacific, 
Eastern Division,and afterwards as the Kansas Pacific. 
[ts location, name, and history all show that it was in- 
tended to connect the Paeifie railway system of the North 
with Texas and the regions contiguous to the Gulf of 
Mexico. The State manifestly had no power to assist 
that system by diverting a portion of the grant made to 
an entirely differentsystem. Congress alone could author- 
ize such a diversion, and Congress never did.” 

Does the word “ BRANCH ” mean anyth Ing z 


On the theory ot detendant’s counsel. a branch meabns 


a road. and a road meansa branch. When the M.. K. 


. 


Peck’s brief. 
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and T. Co. asserts a right to granted and indemnity lands, 
a portion of the one line of road— 
From Junction City to the southern boundary of the 
State of Kansas—_ 3 
becomes the Emporia branch, with all the rights of a 
branch of the A., T. and S. F. Co. And claiming, as it 
does, under all the acts of Congress, when it asks again 
for granted and indemnity lands, presto, the same portion 
of a trunk line that was a branch is not a branch, but 
part of a trunk line under all the acts. 

Thus it boldly claims the benefit of two grants and 
indemnity rights for making one road without any branch 
at all. When Congress says in the act of 1863 that the 
grant is— 

For * * * a RAILROAD from the city 
of Atchison, via Topeka, the capital of said State, 


to the western line of the State, in the direction of 


Fort Union and Santa Fé, New Mexico, WITH A 
BRANCH from where this last-named road CTOS8EE 
the Neosho down said Neosho Valley to the POINT where 
the said first-named road ENTERS the said Neosho 
Valley— 
it uses the words “railroad” and “branch” to signify 
different things—one a trunk line, the other, as it in effect 
says, & BRANCH of the trunk line, connected with and 
operated under the same management. If Congress had 
intended two roads, separate and distinct, it would have 
said so. 
To hold that an independent road is for all purposes 


the sume as a brane is not only to confuse terms but to 


make the words “road” and “branch” synonymous, when 
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said roads and branches severally shall be exclusively 
applied to the construction of the same and to no 
other purpose whatever. 

The declaration that the lands are to be used “ and for 
no other purpose whatever,” one would think settled the 
question that the lands granted for building branches 
should be used for building branches and not for 
building independent lines. But counsel discover 
in the word “severally” a declaration that the roads 
and branches did not constitute a system of roads, 
“but each by itself and without the others.” Un- 
doubtedly certain lands were granted for building the 
main lines and certain other lands for building the 
branches, because the grant was to be adjacent and con- 
tiguous to the constructed lines, in alternate sections. Of 
course a portion of the lands would be adjacent to the 
main lines and a portion adjacent to the branches, but: 
this would not transform the branches into independent 
lines any more than it would change the main lines into 
branches. As fast as twenty miles either of a main line 
or a branch was built, a proportionate part of the grant 
was earned, but the character of the line was not changed, 
nor could the will of Congress that the roads should 
have branches be defeated. Counsel say, “the State 
might bave built the roads itself’ No doubt it might; 
but it would have been obliged to build branches to earn 
the grant for the branches. It is also argued that the 
State might have given the lands to construction compa- 
nies to build the lines. This, too, may be admitted, but 


the great fact remains that whatever agencies the State 


might have employed, the result must have been, in 
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order to earn the grant, that the branches should be 
branche 8.” | 

VI. The * assignme nt 7 and i’¢ solution atte mpting to 
ratify it, and thus to take from the A., T. and S. F. Co. the 
granted and unde mnity lands intended for its kmporva 
branch, and gue them to the M., Kk. and 7. Co. was ex- 
pressly proh thited by law. 

The act of March 3, 18638, declares in a proviso to sec- 
tion 1: 

That no part of the land granted by this act shall 
be applied to aid in the construction of any railroad 
or part thereof for the construction of which any 
previous [that is, any other] grant of’ land or bonds 
may have been made by Congress. 

Now, before any rights could attach for the M., K. and 
T. Co. (as it is claimed they did February 26. 1867, by 
the Kansas ratification Resolution of that date), a “ PRE- 
vious grant of land” HAD BEEN made to the State directly 
for the use and benefit of the M., K. and T. Co. by name, 
by the act of July 26, 1866. (Respondent’s Proots, 21 ; 
14 Stat., 289.) 

MATERIAL FACTS. 

Dates. in chronological order, how become material. 
The act of 1863, see. 3, made a grant of lands “ subject to 
the disposal of the legislature.” 

The legislature did dispose of ALL of them to the a 
T. and S. F. Co. by act of February 9, 1864, accepted by 
said company February 16, 1864. (Printed Record, 59; 
Respondent’s Proofs, 36.) 

Subsequently, February 26, 1867, the legislature, by 


*Peck and Hon. C. F. Hutchings. 
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its joint resolution, undertook to dispose of a part of them 
again, since which it has not attempted to dispose of them 
any more. 

When the legislature did attempt the second time to 
dispose of the Emporia Branch lands, Iebruary 26, 1867, 
the M., K. and T. Co. had previously received a grant of 
lands by the act of July 26, 1866 (14 Stat., 289; Nespond- 
ent’s Proofs, 21), which grant said company accepted Au- 


¢ 8. 1866. (Printed Record, 76 : Respondent’s Proofs. 


ASSIGNMENT PROHIBITED. 
(on these facts it Is clear the M., Kk. and T. Co. was 
prohibited from taking’ anything by the joint resolution. 
hibition in the act of 1868 is 


RAS. lf 
l. The lanvuage of the pr 


explicit, unnistakable. It requires no construe- 


“} yy? 
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(Ab 


tion—the prohibition arises On the interpretation ot the 


plain, ordinary, natural, and legal meaning of the words 


it employs. | 

But if it be necessary to give construction to language 
SO plain, there can be no doubt of its object. The pro- 
hibition is that none of the lands granted by the act of 
1863 “shall be applied to aid in the construction of a 
railroad or part thereof, for the construction of which ANY 
rVIOUS grant ot lands or bonds MA Y HA VE 
IN MADE by Congress.” 


The date from which the term “ previous” relates must 


Ph 
BET 
‘be either: 

(1) The date of the granting act, March 3, 1863: 


(2) The time at which the State should designate the 


beneficiary ; or 
(3) The time of the actual construction of a road. 


eri 


ba’ 4 


lefendant’s counsel in 


1 . >. * > ‘ 
tne circuit court insisted 


The 


** that the pr vso related to grants made prior to 1863.* ” 
This position is untenable. 

l) The date to which: the term “ previous ” relates 
Cannot be the dat OT thre granting act, M ircn 6 1863 

.) If that had been the purpose of Congress the lan- 

euage must have been, on proper principles of gra pmatical 

4 A e/ 
construction, “to which any previous grant ha been 
made,” thus making the proviso read 
1} it no part | the land vranted ah rhs act shall 
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of expression which Congress did employ will work no 
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from receiving the benefit of fwo grants of land, for the 


construction of one road only. Congress intended that 
Ove grant should secure the building of one road : not 
that one company should have the benefit of two or 
more grants for building one road. The spirit and 


purpose of the prohibition concur.with its grammatical 


*See the able brief of Hon. George W. McCrary and James Ha- 
german, esq., p. 22. 
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construction in not fimiting it to companies which had re- 
ceived a grant prior to March 3, 1863. And certainly 
there is no equity in permitting the M., K. and T. Co. 
from escaping the prohibition because the act of July 26, 
1866, gave to it BOTH ODD AND EVEN SECTIONS, for in- 
demnity lands, which was a favor no other company re- 
ceived. 

(C) The doctrine that provisos are to be strictly con- 
strued is artificial and not of universal application. Pro- 
visos, when giving or limiting land grants, are, like any 
other part of a land grant act to be construed as in L., L. 
and G. R. R. Co. vs. UL 8., 92 U.S., 740, in whieh it is 
laid down that— 

If rights claimed under the Government be set 
up against it, they must be so clearly defined that there 
can be no question of .the purpose of ¢ ONnLTeSS to 


confer them. 


The reason of this rule applies it to provisos in land- 


grant acts. One reason assigned in England, and approved 


by the Supreme Court in Dubuque and Pacific Railroad 


Company vs. Litchfield, 23 Howard, 88, 1s thus stated : 


The reason of the above rule is obvious—parties 
seeking grants for private purposes usually draw the 
bills making them. If they do not make the lan- 
guage sufficiently explicit and clear to pass every- 
thing that is intended to be passed, it is their own 

fault; while, on the other hand, such a construction 
has a tendency to prevent parties from inserting am- 
biguous language for the purpose of taking, by ingen- 
tous interpretation and insinuation, that which cannot 
be obtained by plain and express terme. 
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(2) If the date from which the term °° previous - relates 
is the time at which the State designated the beneficiary, 
that prohibits the “assignment” to the M., K. and T. 
Co. from being operative. The grant to the M., K. and 
py Co. was made by act July 26. 1866, accepted by it 
August 8, 1866. | 

This antedates the joint resolution of February 26, 
1867, under which the M., K. and T. Co. claims the lands 
in dispute. It cannot claim them, because, when the State 
thus and then attempied to designate it as beneficiary, a 
‘previous grant of lands” had “ been made by Congress.” 

(3) But the purpose of the proviso CO prohibit One com- 
pany from obtaining two grants might by possibility in a 
given case be defeated even by this construction, and 
hence it is not the true one. 

Thus, to state a supposed case : 

1. The act of March 3, 1863, makes its grant with its 
prohibitory proviso. 

2. Te leoislature by its act of February 9 1864, des- 
ignates the A., T. and S. F. Co. as beneficiary, and it then 
accepts. 
mation, before any lands are actually 


3. After this de SUG 


applied under the previous designation, February LO, 1864, 
Congress, without a knowledge of the designation, makes 
a grant directly to the same company, which is immedi- 
ately accepted. 

Can the company claim the benefit of both grants? 
( ‘early not. That would defeat the object ot the proviso. 


The proviso operates prospectively—as all statutes do, un- 
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less the language clearly provides in express terms other- 
wise—and in effect says: 

No part of the land granted by this act [of 1863] 
shall be applied to. aid in the construction of ‘said 
railroad for the construction of which a grant was 
made by said act of February 10,.1864, previous to 
any application of lands under this act of 1863. 

[It follows from these considerations and others here- 
after stated that— 

The true construction of the prohibition Is, that it IS 
operative at the time when the lands shall be applied by 
the State, or otherwise by authority of Congress ; that is, 
when lands are earned by the actual construction of the 
road and title passed to the company. The proviso upon 
this construction will read : 

That no part of the land granted by this act shall 
be applied to aid in the construction of any railroad 
or part thereof for the construction of which any 
grant of land or bonds may have been made by Con- 
cress [previous to the time when, but for such grant, 
lands would be applied under this act ]. 

This is the effect of the words employed. 

The designation of a beneficiary by the State is one thing, 
the actual application of lands for the benefit of a company 
is a different thing. The inchoate right to lands accrues 
when the State passes the act designating a beneficiary ; the 
lands are not actually applied until earned and evidence 
of title given to the company. 

By this proviso Congress in effect says: 


The State may pass an act designating a benefi- 
lary: may say what company shall be ‘entitled to 
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these land-grant rights. But if at the time when the 


Ri oa ’ ; , 
beneficiary CONLPANY has completed its road, and asks 


i] ‘ai se } 4 " 4 . 55 , *, 
that Tu lands shall he actually applied jor us ben- 
i 


efit, t has. at or prior to that time, received a land 


grant, it shall receive no land-grant rights under this 
act. 

\ I # La guste trav constructions. entitled tO great i*¢ spect, 
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it - | reten d that Congress has asst edad to the 
ehange made in the Emporia branch, unless by. section 1] 

f th t of 1866, hereafter to be noticed. But (‘ongress 
has given the highest evidence of its judgment that no 


i } } 4 ; : } é.. ' . : me ° 
sueh chanee could be made without its express Sanction. 
¥ hus the Kansas act of February 9. 1864 (Respo1 id- 


-) 


ent’s Proofs, 32: Laws of Kansas. 1864. p. 149), isked 


CONSENT that the Neosha Valley branch of the 
above-named road | A., T. and 8S. F. Co.] MAY BE 
EXTENDED so as to intersect the Union Pacifie Rail- 

road, Kastern Division, AT OR NEAR Fort RILEY.’ 

But Congress REFUSED to assent by omitting to tie 
the desired act. This fact was recognized by the Suprem: 
Court in J., A. and T. Ry. Co. vs. kK. P. Ry. Co. (97 
U.S., 491), in language already quoted.+ 

2. Then. again, the act of July 1, 1864, (13 Stat. 339: 


Re spondent’s Proofs, 26), gave additional evidence that ‘the 


* See ante p. 52. t See ante p. 53. 
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route of a branch road could not be changed without the 


consent of Congress, by providing as it does, as follows : 


That the branch railroad and telegraph from 
“Lawrence, by the valley of the Wakarusa River, to 
a point on the Ate hison, Topeka and Santa Fé Rail- 
road, where said road intersects the Neosho River,” 
to aid in the construction of which a grant of lands 
was made by the said act of third of March, eighteen 
hundred and sixty-three, shall be so changed as to 
run from Lawrence to Emporia, and have and receive 
the grant of lands made by said act: Provided, That 
the line of railroad and telegraph from Leavenworth, 
by way of Lawrence and the Ohio City crossing of 
the Osage River to the southern line of the State, in 
the direction of Galveston Bay, shall run via Bald- 
win City. 


VIII. The eleventh section of the actof Congress of July 
26, 1866 (14 Stat., 289; Hespondent’s Proofs, 21), does not 
authorize the Kansas joint resolution of February 26, 
1867. (Printed Record, 92; Respondent’s Proofs, 42.) 


This section is as follows: 


Sec. 11. That any railroad company chartered. 
under any law of the United States, or any State 
which may have been heretufore or shall hereafter be 
organized by any act of Congress of the United 
States, may connect, unite, and consolidate, with this 
railroad company, after the same shall be locatea to 
the valley of the Neosho or Grand Rivers, upon just, 
fair, and equitable terms, to be agreed upon between 
the parties, as shall not be against the public interest, 
or the interest of the United States. 


The printed brief for defendant in the circuit court, 


referring to this section, says: 


In the light of the surrounding facts, it is per- 
fectly clear that the purpose was * * * to legal- 
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Wall., 705: Henderson’s Tobacco, 11 Wall., 652; Arthur 
v. Homer. 96 U.S.. 1387: Chew Heong i. Ey. i. 2h U. 
S., 536; Red Rock v. Henry, 106 U.S., 596. 

3. This section does not by its TERMS or PURPOSE relate 
tO or affect any la nd grant Or indemnity right. 

It declares that “ANY RAILROAD COMPANY” of cer- 
tain classes may have certain relations to the M., IX. and 
‘¥ Co., to wit: 

1. “May unite” with this | M., Kk. and T. Co. |, “ann,” 

Ze May ‘ consolidate with this railroad company,” 

3. * After the Same shall Lye located oO the valley ot 
the Neosho or Grand River.” ‘“ May unite AND consoli- 
date” 1s the language. 

[t has been properly said that “it isan unusual provis- 
ion. Probably nothing analagous to it can be found in 
any other land-grant act.” 

[t is unusual, because railroad corporations are generally 
created under State statutes, and their consolidation is 
provided tor by them. The Kansas eveneral corporation 
H 


statute of kebruary 29, 1868, see. 47 (Gen. Stats... 1868. 


o 


p. 202), gives power to every railroad company— 
To cross, intersect, join, and UNITE its railway 
with any other railway at any point on tts route 


in turtheranes ot Bile objects ot its COnl- 
nections. 
Ma 7 car eye 
[ HIS does not authorize a Consolidation. 
The OChio Revised Statutes (vol. 1, 3d ed.. 1884, see. 
49) provide that— 
} } ° ; ; ’ + 
When the lines of road of any railroad eom- 
panies in this State, or any portion of such lines, 


*McCrary and Hegerman, brief in circuit court, 29. 
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This means that the two compan:es become one new 
corporation. 

Thus Webster defines the verb “ consolidate : ” 

1. Consolidate. Lat. consolidare, consolidatum, 
from con and solidare, to make firm, from solidus, 
firm, solid; to wnite or press together into a compact 
ASS : TO harden, tO make dense and firm : to COM- 
BINE. 

2. To unite, as various particulars, Into one mass 
or body. 

3. To unite by means of applications, as the parts 
of a broken bone, or the lips of a wound. 

Thus, construing -the statute, according to its plain 
words, a consolidation of companies unites two companies 
into one. ‘This is a proper case for the application of the 
rule that “ statutes must rest on the words used, nothing 
adding thereto, nothing diminishing.” (L., L. and. G. 
Oo. vi .:&, 92: U.&., 761.) 

And the authorities show that the consolidation of two 
companies creates a new corporation, and the original 
corporations thereby pass out of existence. 

Thus in Ferguson, Ev’r of Clearwater, v. Meredith, 1 
Wallace, 25, the court, in discussing the effect of a consol- 
idation of three railroad companies, said : 

Theettfect of the consolidation “ was a dissolution of 
the three corporations, and at the same instant the 
creation of a new corporation, with property liabili- 
ties and stockholders derived from those passing out 
of existence.” 


( Wabash, St. L. and P. R. R. Co. v. Ham., 114, U.S. 
995; State, &e., v. Bailey, 16 Indiana, 46; MeMahon v. 
Morrison, 16 Indiana, 172; Columbus R. Co. v. Powell, 40 
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Indiana, 37; Paine v. Lake Erie R. Co., 31 Indiana, 283; 7 
Prouty v. Lake Shore Co.,52 N. Y., 363; Miller v. Lan- 


caster, 5 Caldwell | Tenn.), 514. 


6. It was urged for defendants in the circuit court that 
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section ii above quoted, ol the act of July 249, LOO, 
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does hot authorize a consolidation of. LINES, out ot COM- 
PANTES. There has been no consolidation of companies. 
Both the old companies still: exist in full operation and of 
immense proportions, 

st even if the statute authorized—as it does not—the 
A., T. and S. F. Co. “to unite and consolidate [its road | | 
with this | M., K. and T.j| railroad,” the consolidation i 


would pe OL LWO entireties Into one, here Is nO AULNOPrILy 


“a . i; " | Ts s 4 - sc a ] ._ +> & . er Hy 
for consolidating a branch of one line with another line, 4 
’ 
- i 


thus severing it from its connection. If this ean be done 
chen one company ean cut outa hundred miles oft its road 
and consolidate it with the other road. 

But the consolidation authorized is of two companies 
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as ENTIRETIES, tito one, UNITING all former interests in a 
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new Corporation. nis Has not been done, \ CONSOLLdGA- 


rion secures a closer union; vut the assignment in tnis 


case prevents a UNION, and leaves each OF the Oia COM pa- 
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nies “to work out its own independent destiny,” “ dis- 
cordant, dissevered, belligerent.” And in this case if the 
two companies had been consolidated into one, the new 
consolidated company would have assumed all the duties 
and obligations of the preceding companies. It would be 
required to construct the Emporia branch of the A., T. 
and S. F. road, as a branch, and the trunk lines of both 
the old companies. “ Whatever the M., Kk. and T. Co. 
took by assignment from the A., T. andS. F. Co. it took 
eum onore. This is clear law. (Jiller v. Lancaster, 5 
Caldwell (Tenn.), 514.) It could not accept the benefits 
and escape the burdens. 

d, Manifestly the assignment was a bold, bald attempt 
to avoid the obligation imposed by the act of 1863 to 
make the Emporia branch, and the obligation imposed by 
the act of 1866 to make a trunk line independent of the 
branch, and to claim for the constrnetion of one road, re- 
quired by the act of 1866, the benefits given by that act, 
and also the benefits given by the act of 1865, as the con- 
sideration of the construction of the branch without per- 
forming the consideration. 

e. The opinion of the circuit court in this case states 
rules which defeat the claim of the M., K. and T. Co.: 

When by separate acts at different sessions of Con- 
gress railroad land grants were made to two differ- 
ent corporations or parties, it will not, although the 
general course and direction of the road named in 
each act is similar, be presumed that Congress in- 
tended that the construction of one road, under an 
arrangement between the corporations and parties, 
should secure the benefits of both grants. The latter 
supersedes the earlier, or the two roads must be built 


a “3 4 Y a 
to earn both grants. The act of Congress of March 
s ies 


3d, 1863, limited the grant to the building of a road 
having no other land grant. 
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UL) nited states Senate upon the passage of the act 


in aid of the eonstruction of a statute or to indicate the 
purpose of ¢ ongress. ( Aldridg v. Wilhams, 3 Howard. 1.) 
And the necessity of this rule is well shown by the 
mistakes of fact and of law manifested in the debate. 

In the debate Senator Pomeroy said : 


It isno new grant; every «ere has been granted in 
et . : 4 . . a 1 ’ pe ; 
a previous bill, and this bill only consolidates the 
two grants. ; 

The act of 1863 gave tndemnity in odd sections only. 
ry ~ »>feze . . = = ~ | 3 ‘ j] , 
Che act of 1866 gave indemnity in both odd and even 
sections wherever it was Ope rative. 

» » , > se : nd f 4 ; | ? 

If the act of Ldob consolidated the prior grants Tor the 
road down the Neosho Valley AND lumporia Dranen, So 
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. 


far as it was to oO down the same val 
Pomeroy said, made “no new grant,’ then there ts but 
the one grant—that made by the act of 1866. Whena 


second grant Is made, covering every acre’ of a former 


grant, both gerants do not stand in force. To so hold 


would impute to Congress a vain and useless work, which 
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is not admissible. And if it did it would make only one 
grant. If the act of 1866 consolidated any rights, they 
are to be judged of alone by that act. The consolidation 
supersedes what has preceded it. “If the grant of 1863 
had attached to lands in place, they were not subject to 
the act of 1866; but if the act of 1866 is to be upheld 
as attaching to them, it must be upon the theory that it 
wiped out the act of 1863.” | 

If, fs the argument for defendant claims, “the act of 
1866 was intended by Congress to be a mere confirmation 
and renewal of the acts of 1863 and [July 1] 1864,” 
then the grant for a branch down the Neosho Valley, 
made by act of 1863, standing on the same footing with 
the act of 1864, both are superseded, as this court has de- 
cided the act of 1864 is superseded. It was— 


Superseded by the acceptance of the greater and 


more valuable grant made by the subsequent act of 


July 26, 1866, which covered the same lands. (JL, 

K. and T. Co. v. K.P. Co., 97 U. S., 499.) 
g. But the act of July 26, 1866, did Nov supersede that 
provision of the act of 1863 requiring the construction of the 


Emporia branch. The act of 1866 superseded the act of 


July 1, 1864, because the act of 1864 was not accepted by 
the State of Kansas, nor by any company, at the time the 
act of 1866 was passed. But the act of 1863, with its 
Emporia Branch rights and obligations had been accepted by 
the State, and by the A., T. and S. F. Co., before the act 
of 1866 was passed. Rights had vested in the A., T. and 
S. F. Co. which even an act of Congress could not divest. 
The “assignment” of March 19, 1866, recognized the aet 
of 1863, as in force in its relation to the Emporia Branch. 


LO] 


The Kansas joint resolution of February 26, 1867, after 
the act of July 26, 1866, was passed—recognized the 
obligation to construct the Emporia Branch under the act 
of 1865. The M., K. and T. Co. by claiming and receiv- 
Ine lands under the act of 1863, for the K’mporia Branch 


7 


recognized said act as in foree, and it is estopped now 
s : 


7 


from saving the act of 1866 superseded the provisions ot 


the act of 1863, requiring the construction of the branch. 
ruxt ; ] , @ ® 7 : | ¢ , / 

t. ‘The eleventh section of the act of July 26, 1866, 

authorizes any company of a certain class *“*to connect, 


, 


unite, and consolidate with the [M., K. and T.| company, 


AFTER THE SAME SHALL BE LOCATED to the valley of 


the Neosho or Grand River.” 


Che diagram of the definite /ocation of the M., K. and 
T. road was filed with the Secretary of the Interior De- 
cembe r oh 1866 (Printed Record. js | 104]). The road 


was not located until this was filed. The so-called “ con- 
solidation ”’—the assignment—was made March 19, 1866 
(Record, 47 | 86 ]). 

The so-called assignment was not authorized because 
made before the location. Congress had a right to insist 
that the consolidation should not be made until after the 
location. ‘There must have been some reason for this, 
but whether so or not, Congress had a right to prescribe 
the time, and in doing so made any previous consolidation 
illegal. One reason may have been that the /ocation 
should not be influence ad by a previous consolidation. 

o. The consolidation 1s only authorized between the M.. kK. 
and. T. Co., and, as the section says, “ANY RAILROAD 
COMPANY CHARTERED UNDER ANY LAW OF THE UNITED 
States * * * oR {company which] SHALL HERE- 


* 
SDE TE EI a 


FLL ETS ER ERY 


ELITE INTE eS 


1 a i aaa a) Sn Ny Nem oer Ph iO me bie ee Oe ge 
= 


102 


AFTER BE ORGANIZED BY ANY ACT OF THE CONGRESS OF 
THE UNITED STATES.” 

The A., T. and 8. F. Co., with which the so-called con- 
solidation took place, was not (1) “chartered under any law 
of Congress,” nor was it (2) thereafter organized at all, (3) 
nor was it chartered by any State and “organized by any 
act of Congress,” as section 11 requires. 

The section only applies to corporations which accepted 
full charter powers from Congress, and not to mere State 
corporations like the A., T. and S. F. Co. It does refer 
to State corporations, but it qualifies the reference by lim- 
iting it to those— 

Which may have been heretofore or shall hereafter 
be organized by any act of the Congress of the United 
States. 


But it was insisted in the circuit court that 
The language dees not refer to railroad compa- 
nies organized by act of Congress, but to railroad 
companies chartered by any. State organized by any 
act of Congress.* 

This is not the true construction. 

a. If the section included any corporation theretofore 
or thereafter organized, either by * -ate law or act of Con- 
gress, the section would simply have said— 

Any railroad company heretofore chartered under 
any law. 

But the purpose of Congress was to authorize the M., 
K. and T. Co. to consolidate with a company omnring its 
power only from an act of Congress. 

This must be so. 


* Brief, p. 73. 
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6. Congress had no power to authorize the consolidation 
of two State corporations. And Congress could not give 
power to any mere State corporation, having been in no 
way subjected to ¢ ongressional control, to consolidate with 
the M., K. and T. Co. Ifso, Congress can enlarge the 
powers of, and grant privileges to, all mere local State cor- 
porations, which, of course, cannot be claimed. 

The construction contended for by defendant would per- 
mit all this, since on this construction any local corporation 
without land-grant privileges might consolidate. 

ce. ‘To apply the words “ which may have deen hereto- 
fore or shall hereafter be organized by any act ot the Con- 
gress of the United States,” to the words “ any State,” finds 
no sanction or precedent in any act of Congress. States 
are not organized by act of Congress. States are organ- 
ized by “the people of a Territory by their representatives 
inconvention,” and then “ admitted into the Union.” (Act 
January 29, 1861, for the admission of Kansas, 12 Stat., 
126.) 

d, There are examples of State corporations ‘ organized 
by act of ¢ ‘ongress.” | 

Thus the companies “ composing the Pacific system— 
the Kansas Pacific, the Central Pacific, and others, which 
were originally State corporations, but by national legis- 
lation were reorganized with Government directors and 
under Government control,” are of this class. 

The A., T. and 8. F.-Co. has never been “ organized by 


any act of Congress. 


iO4 
THIS COURT HAS NOT DECIDED THE ASSIGNMENT VALID. 


There is an allusion to the “assignment” in the case of 
M.. kK. and T°. Co, V. Kansas Pacific Co.. G7 ij. a. iD, 
where it is said : 

The A., T. and 8S. IF. Co., with the assent of the 
State, transferred all its interests in the grant to the 


M., K. and T. Co. 


But the question of the legal validity, or effect, of the 
] ; : 4 - : ; ee : 
so-called assi@cnment, SO tar as appears, Was neither arcued 


considered. or decided : it is an open question, 


; 


The conclusion follows that section 11 ot the act of 
1866 authorizes the consolidation only of corporations 
powers from Congress, whether originally 
chartered by Coneress Or a State. 


deriving their 


FOURTH PROPOSITION. 


IF THE ASSIGNMENT BY THE A., T. AND S. F. CO. TO THE 
M., K. AND T. CO. IS VALID, YET THE LATTER COM- 
PANY ACQUIRED NO TITLE UNDER THE ACT OF 1863 


TO THE LANDS IN CONTROVERSY, 


This proposition is supported by several considera- 
tions. 

I. A fatal objection to the claim to indemnity lands under 
the assignment is, that the land now in controversy is not 
and 


I 


within the twenty-mile indemnity limits of the A., T. 
S. F. R. R. or its branch. 


MATERIAL FACTS, 


The court takes judicial notice of the official public 


land surveys, with the designation of rivers, water-courses, 


LOS 


&e. ‘The map of location of the M., K. and T. road, the 
location of the Neosho River; the sections of land on each 
side of the road and river, from which distances by land 
sections are given, are all found in the printed record, 58 
1105], with the valley of the Neosho, the location of Em- 
poria, We, | 


Lnothe rmMap is in the record ( T), 430) [50 1), showing the 
a | a 


> >, J yy rey ‘ ] } » ¥ —_ | 
lineotthe M., Kk. and T. road: the line of the L., L. and G. 
. ‘ ‘ j 41] . 2 . ;° ] | - " ‘ ® = } 7 oe 
road. and tne sections of land L)\ which eranted, and lli- 
paduy Is . > , } ; ~ ] ry. } | : 
demnity limits may be ascertained. he lands in con- 


es. ee | es l, 
troversy are deseribed in the bill and ean be located on the 
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The L., L. and G. R. R. crosses the M., K. and T. 
R. KR. Co.at Chanute, Kansas; at Colony, Kansas, a 


t 


- ° ) i ‘ry ‘ 5 
point 28 miles north of Chanute, the L., L. and G. R. 
’ 66 ws > . ' _ Im 99 I. } ec. , y : ' 
hk. FIRST ENTERS upon lands from which the nat- 
ural How of water 1s DV way of the Neosho Itiver. 
. A . | : } } ’ 
[t sutheientls appears that the a L. and G. road 


‘arrr ‘ . it - 1} ] 67 : P ‘. Q a 
ENTERS the vallev on the northeast side of the Neosho 


grees 
vw 


iver, but the point where the M.. K. and T. road inter- 


sects the Ss wi and (;. road is On the southae st side of the 
river, and where the latter road EMERGES from the valley. 
The land mM controversy is Re: mite s east of the line of the 
L.. L. and G. R. R., and hence 18 miles east of the eastern 
TERMINUS of the Kmporia, or Neosho Valley Branch of the 
A., T. and S. F. R. R. 

The land is not within 20 miles of the authorized or 
even possible LINE of the properly located branch, but is 
OPPOSITE to the END of the point where the branch is re- 


quired to ** terminate.” at ¢ olony. 


LO6 
LEGAL DEDUCTIONS FROM FACTS. 


1. Now, with these facts, it is clear that even if the 
“assignment ” be valid, the defendant takes no indemnity 
land by it. The M., K. and T. Co. can take no land which 
the A., T. and 8. F. Co. could not take by its proper con- 
struction of this branch. | 

The A., T. and S. F. Co. could not claim these lands as 
indemnity, because such lands can only be claimed within 
20 miles of the stpEes of the branch, and not at its END. 

It will be observed that it is not alleged that the land 
in controversy is within fen miles of the terminal limits of 
the branch. There is no pretense ot the possibility of A 
grant mn place. The act of 1863 only gives lands in place 
00 EACH SIDE of the road. The END is not the SIDE. 
And so of the indemnity lands. 

[t is not even necessary, in order to exclude lands at 
the end of a road from the grant, to invoke the rule as to 
construing public grants strictly. 

In M., K.and T. R. R. Co. vs. K. P. R. Co. (97 U.S., 
491), it was decided that the grant only passed lands 
“within specified limits on EACH SIDE of the line” of 
road. 

The grant is of odd sections ‘‘on each SIDE of said 
roads and each of its branches.” This grant dees not in- 
clude land at the end of a road or branch. The necessary 
effect of the law, which is to be construed strictly, as 
already shown, is to exclude from the grant all that. is not 


expressly given in it. The strict construction referred to 
is followed in the practice of the General Land Office in 


awarding lands, and is in accordance with the decision of 
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the Supreme (ourt in { nited States VS. Burlington and 
M. R. R. R. Co., 98:'U. S., 3384. (S.C, 4 Dillon, 297.) 

In this case it was expressly decided that the orant did 
pot cover lands at the END of a road, but only those 
“within lines perpendicular to it at each end.” (P. 34.) 

This principle is recognized in Winona and St. P. R. R. 
vs. Barney, 113 U.S., 628, where the court, referring to 
selections of Jands under the act of Mareh 3, 1865.(13 
Stat., 326), says: 

The eote rmninous principle applies to them, and 

they are to he selected along and Opposite the COM- 

nus is on the Government to prove that the 

lands in controversy are outside of the indemnity limits of 
the branch, it is proved. 

But the onusis on the defe ndant to prove that the lands 
claimed have been earned, and are within the indemnity 
limits, and this is not and cannot be done. Any mere 
presumption which might arise from a selection of these 
lands as indemnity, that they are within indemnity limits, 
is rebutted by the evidence ; but without this 1s defeated by 
the proot that the road is not located on the proper route, 
or with a proper point of intersection of the L., L. and G. 
road. When it is shown thatthe location and crossing or 
connection are wrong, all presumptions arising from the 
selection of lands fall. The selections were made with 
reference to located line of road, and the locations being 
wrong the selections are wrong. All this has been shown, 
and will also be further shown in considering the next 


head of this briet. 
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Il. Jf the PROPER construction by the M., AK. and T. 
Co. of a TRUNK LINE of road on the true route of the Em- 
poria branch could be accepted as and for the Emporia 
BRANCH, and if the lands were within the indemnity limits, 
yet said company acquired no legal right to the lands, be- 
cause the road was not constructed on the proper route and 
does not terminate at the proper point. 

The Emporia branch was required by the act of 1863 
to run from Emporia “down said Neosho Valley to the 
POINT where the said first-named road ENTERS the said 
Neosho Valley.” 

The terminal point of the branch Was at Colony. This 
would inevitably fix the Je neral route of the road, The 
construction of the road with Kmporia as a point was an 
essential condition precedent to the right to lands. But 
the obligation of the company to make Colony and the 
[.., L. and G. road at that place also as a@ point was no less 
imperative than the location at Emporia. Both were ab- 
solute conditions precedent to the right to any land. 

The :oad was not so made. It intersected the L., L. 
and G. road at Chanute, southward 28 miles from Colony. 
This deflected the line of road at that point 28 miles from 
the route it should have pursued, and the deflection af- 
fected the whole line, not only between Emporia and Col- 
ony, but for a long distance at and southward of Chanute. 

The statute required the road to intersect or connect. 
with the L., L. and G. road on the northeast side of the 
river. It does not, but does so on its southwest side. Here 


was the most flagrant and palpable disregard of the will 


of Congress. 
If the M., K. and T. road had crossed the Neosho 28 
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miles from HAimporia without toue that point would it 
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and @ive lands tor a branch cotmimencing on tht if} Lf 
with Kimporia i Y et this would have been no mreatel 
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disreeard of the statute and ol obhlivat On than oceurred at 


the L., and L. and G. connection or crossing at Chanute. 
r ’ 1} i . $ => y i ] : . s - P ; : j " 
lo eall this facrant violation of law a substantial com) 

ro 4 Mery © J ste ‘tially the route of 
dance With the statute, to cali this substantially t/ie route o1 
the branch, is a moeckerv of terms, if not an insult to com- 
mon sense, [ts sanction would open the way ror enormous 


frauds. Congress agreed LO c1Vve lands On one roule ; t] 


‘ ile 
, . : a : aca id ao. fond 14 Hl 
CONIpan chose to reyect the Prolntse, and Viloliate Its ODil- 


. } } ° 4" i | . 
gation, and make a road on a different route, thereby claim- 


ae eee eee ; 
Lng totally different lands. 
; ir ‘ —— | lar } _ marilraac 
If such deflections of route be telerated, then railroad 


companies can repudiate grants of inferior lands, and by 


} | | 
change of route take vastly more valuable lands, which 
i on¢eress never intended to give, and besides sacrihce tne 


rights. and interests of settlers on lands who purchased.on 
Qo. *,% } } 1 } 
the faith that the branch would be made as tl 


quired. 


When the aet of 1863 required the Neosho Valle 


"A 


braneh to interseet the L., L. and G. at the POINT 
, : ee ° 4? i. sien ee enaniel 
where the road enters the valley, it distinetly required 
' ‘ - ' 7 “ - : 
the intersection to be on the north side of the river, 


i : } 
l only enter the valley 
on that side. Counsel urged that the point was in- 


determinate. (ranted | for the sake of the argument |. 
‘| 


because the L., L. and G. cou 


« 2 . 3 ' . ; ’ 
ney say it 1s impossible to decide whether Congress 
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meant the high or the low lands of the valley. 
Granted. But ( ongress certainly meant ONE or the 
OTHER. The actual point of intersection, however, 
is on neither, but on the opposite side of the river, 
where the road begins to emerge from the valley. 
Suppose the act had said distinetly, “at same point on 
the north side of the river,’ would counsel claim an 
intersection on the south side as a “substantial com- 
pliance?” But it would be no stronger to say it 
directly than by necessary implication. The inter- 
section at Chanute cannot be sustained as a compli- 
ance with the act of 1863, unless the court can decide 
that north means south, “ substantially.” 
Any departure from the POINTS fixed by Congress tor 
a road will defeat all land-grant rights, because the con- 
struction through suCcH PoINTs, and on the preseribed 
route, is a condition precedent to the right to lands, 
This is the effect of the words of the land-grant acts. 
Thus the act of March 3, 1863, makes a grant for— 

A railroad from the city of Atchison, via Topeka, 
the capital of said State, to the western line of the 
State, in the direction of Fort Union and Santa Fé, 
New Mexico, with a branch from where this last-named 
road CTOSSES the Ne osho down said Neosho Valley to 
the POINT where the said first-named road ENTERS the 
said Neosho Valley. 

This prescribes the general route of the road, and also re- 
quires more than this. 
it requires an exact location. 
It fixes the precise time when the grant in presenti be- 
comes operative to identify the granted lands, as it says: 
When the line of said road is definitely located. 
(Sec. 1.) 


* Peck and Hutchings. 


4 
' 
; 
i 
: 
' 
: 


It requires the company to file with the Secretary of the 
interior maps of its lme, ‘ designating the route thereof.” 
These provisions require a precise definite location. Then 
this act reters tO the road as one fo he constructed On this 
precise line. 
The orant Is oI— 
Kiverv alternate section ot land designated by od 


numbers | 1,3, 90, ¢, &e,.| for ten sections in width | 1 


; 


miles | On each side Of SATD road and each OT Us 
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Meanine the road on tits proper LOCATION, 
a 


hat the land to be so selected shall in no ease be 
located further than 20 miles from the lines of saIp 
road and BRANCHES. 


~ : os , a: ' auaen me cue } } a 
sso there are various other provisions, ail looking to an 
| é 
COLE! Ali ‘ii LOCALE IOn eine CUOTLSLT ft CLiON Corres pone ine one re=- 
With. 


j 
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Minally ; if there be any ¢ oubt as to the proper construc- 
tion of the statute, it is to be resolved against the railroad 
claim. 

[ft there are doubts about ’ the extent 
of the grant the Government is to receive the benefit 
of them. (L., L. and G. R. R. Co: vs. U.S., 92 U. 

S., (46.) 
The conclusion is mevitable that where the constructed 
road deflects from the “noints” required by statute on the 
route, or even from the line of definite location, no in- 


es 


. . 4 » 
CONTEPTINUNOUS the e@with, as 


demnity lands can be selected 
the statutes require they should be. 
It will be conceded that if a company is bound to econ- 


struct its road on its line ot definite location or lose its 


was 
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{ 

4 
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land-grant rights, it will, a fortiori, be required to construct 
its road through the points fixed by Congress or lose its 
land-grant rights. 

Attorney-General Devens (16 Opinions, 462) has said: 


The * * * inquiry is, whether, if the road 
be built upon a line different from that of definite 
location, the lands ascertained by the definite location 
can now be patented to the State [for the R. F. Co. ]. 

If this could be done, its effect would be sufh- 
ciently obvious. <A tract of country not receiving 
the benefit of the road would be charged with the 
burden of having its lands granted to the. railroad 
company whose road did not accommodate it. Per- 
sons owning property in farms or villages, who had 
purchased with the belief: that the road was to be 
constructed according to the line of definite location, 
would find that they were in some instances many 
miles distant from the road the benefits of which 
they had expected to receive. 

[In order to entitle the State [for the railroad com- 
pany | to the benefit of the lands granted it is neces- 
sary that the road should be CONSTRUCTED ACCORDING 
TO THE LINE OF DEFINITE LOCATION, | 


In Kansas Pacific Railway Co. vs. Dunmeyer, 113 U. 
S., 634, Justice Miller, in discussing the effect of a simi- 
lar statute, emphatieally says : 


The company makes its own preliminary and final 
surveys by its own officers. It selects tor itself the 
PRECISE LINE ON WHICH THE ROAD IS TO BE BUILT, 
and it is by law bound to report its action by filing 
its map with the Commissioner, or rather in his office. 
The line is then fixed. The company cannot alter it 
so as to affect the rights of any other party. (P. 634.) 
* * * Thecompany had no absolute right until the 
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yoad was built lon the line of definite loeation | 


that part of it which came through the land in ques- 
tion.” (P. 641.) 


aor 


i 

} 

is 
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, + | . . . . | } } ] 
he CONGCIUSION 1S nevitabie that W here al road Or branch 
; . | s i] £ a ‘ . . > y ] ws) Y 
does not pass through the points required by the land-grant 
acts, the conditions precedent have not been performed 
} 


ae “ee ney 
whieh ean give any right to indemnity lands. 


THE ACTION OF THE SECRETARY OF THE INTERIOR 


ae as i Ee eT c | eto ee 
it may ve urved that the Seeretaryv of the incerior nas 


a diseretion to permit such detleetion. or that when he 
selects lands he waives any: right to object, and that th 
United States is estopped by his action. This cannot b 
a. To say that his sanction of a route can permit a com- 
pany to disregard and depart from points fir dinan aed 


SS, Is to Say that he may in part repeal an act 
of Congress. It has already been shown that Congress 


HAS den cd the « KIstence OL any pow l" to chana either the 


h, Y 2) sy or Ter 1} | be rat f fs ° ‘) | yy ¢ | *s} } nl OW PAY 
Deginitiig OY TermMinat Porm Or a road, or a Dbranchn, eX pi 
by authority of Congress. Che courts will not sanction 


© ; re . i, hd . " ] : : = a ’ waste ai 
a power in executive otheers to repeai aN esse Nntlal Pprovis- 


a > *s 3 > } ry 
lion OF a statute. Ihe power to fix the points of a road 
in a land-grant act 18 LEGISLATIVE. he power to 


pr en 
ISiatlive. 
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An attempt to do either DV executive authority would 
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1 . F 3 } . . : ; ’ sie f C., : = : 
ne tO Invade the indepen Clb powell OL WOnNLTess. 


fy, The Secretary oft the Interior is hot char 
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qauty In HXWBe the definite location of a road, 


The act which fixes the line of definite location is 
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of the Commissioner of the General Land Office. 
7 7 Up to that time the right of the company 
to no definite section or part of section | of land granted 
in pl: ce | I Baan. * *. * oe right of the com- 
pany becomes by that act vested, * ae 


AN ACT TO BEDONE BY THE COMP ANY. 


The company makes its own preliminary and final 
surveys by its own officers. It selects tor itself the 
precise line On which the road is to be bualt, and it is 
by law bound to report its action by filing its map 
with the Commissioner, or rather in his office. The 
line is then “eng i Kansas Pacific ee ae oa: 
Dunmeyer, l | 3 U. , Oe 4.) 


Certainly, if a company woald - file a map of definite 
location, which did not pass through points required by 


all land-grant aid. (16 Opinions, Attys. Genl., 462.) He 
would, in fact, in such case, be without power to give such 
aid. 

But he has no power to compel a company to locate its 
road even through the points fixed by Congress. His 11- 
legal selection of indemnity lands theretore settles nothing 
as to any proper point through which a road should run. 

When a power is given to be exercised only on the per- 
formance of expressly required conditions, its exercise with- 
out such performance is in excess of authority and is void. 

The United Statesis not estopped from controverting 
the legality of the action of the Secretary of the Interior in 
selecting indemnity lands. Any such claim is completely 


denied by a principle laid down in St. Paul and Sioux City 


Congress, it would be the duty of the Secretary to refuse 


It In no answer fo this to sav that the Secretary ol! 
n 7 <a ; } 
the Interior certitied t] 


use of the appellant. It is manifest that he did so 
under a mistake of the law. * * * This erro- 


neous decision of his eannot deprive the Winona 
4 
y " : 


eompanyv of rignts. bal (Johnson VS, lowsl iu 

i . J 
¢ <> 4 1} <)> ) l yf »F , ; ©) lo -) 
ied Wall... (2. 80: Gibson vs. (houteau, 16 \\ all. WZ. 
102: Shepley vs. Cowen, 91 U.S... 830. 840: Moor 
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to an officer power to do what the statute does not authoriz 
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or make valid, al patent unliawtully issued, When itS Valialty 


: ° ’ ee Se ee ae Ton Sih es b «> sue 
is directly attacked in a suit by the United States. This 


, , 7. : ~ 
Is Shown by the authorities JUST cited. 


It is shown by the authorities cited in the cireuit court 
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[ts hacment upon these matters 18 that of a sp Clal 
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tribunal, and 1s unassailable i where the othicers had 


There mav possibly be eases where the eourt will not 
re 4 Be Rees. al 
re-examine a auestion of fact decided by the Interio1 
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1c Department nas made a Wils- 
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take as to the existence of a tact, on which the authority 
~ s } ] * " 3% + coont | — 4 — " ’ 
to vive title depends, there the court will, in a direct pro- 
© ° - . of j ° 
ceeding, review a mistaken finding of Tact. 
‘ 
| * brief, 14 ef Ne’ 
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nese lands to the state for the 
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In Moor Ve Robbins (yo U.®., van) the court, iD dis- 
cussing “the decision of the officers of the Land Depart- 


ment, on questions OF tact 1D Issuing a patent, said : 


. 


: Fe , s . Me a re | es . ° a . P ae . 
As to facts on whieb thell decision is based. di 


thre abs ce ¢ t fraud Oiy M IST A Ix I. that decision is 
eonclusive, even in courts of justice, when the title 
afterwards comes [collaterally | in question. But in 
this class of cases E bil] tO determine the rieht ot LWO 
claimants |, as 1D all others, there exists in the courts 
of equity the jurisdiction 10 CO) rect M IST A Ix ks, to 
relieve against frauds and impositions, and, in cases 
where it is clear that those officers have, by a mis- 
take of the law. given to one man the land which, 


] : ay. | | er . 
1) the undisputed mcts belonged ice another. to vive 
4 ‘ = 


appropriate relief. i 


va eee" ie , : : , . 
if it be necessary, If Is 1psisted that here Is sueh CVil- 
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dence Ol LD position, Or even OL 1ec%al fraud, qs To re- 
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quire the reiiel praved ror. 
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ese of discretion, when the power so to exercise it Is olvVven 


bv law. 
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But here the Land D. partment had no power t 
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a point ie quer (OY Stace In the location ol al road. Che 
coustruction ol the road to the proper pomnt Was essential 
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to the existence of the power to select lands, and an evror in 
judging of a tact cannot create power. 
In Minter v. Crommlin, 18 Howard, it is shown that 
4 ‘i - i f* ? ] } Pe... . > . 
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could be received to defeat the patent; e. g., to show that 
the land was within an Indian reservation. 

In Morrill vs. Douglass, 14 Kansas, 302, the validity 
of a tax-sale was attacked by parol evidence. It would 
be fatal to all rights of property if othcers could give them- 
selves jurisdiction simply by issuing a patent which the 
law does not authorize, and then say “ our acts are con- 
elusive and cannot be impeached.” Courts will pause 
before they open such a door for fraud, swindling, and 
robbery!) Can a sheriff divest a title to a farm by mak- 
ing a deed of conveyance which he has no Jawful author- 
ity to make? ‘The idea 1s monstrous. 

In Johnson v. Tousley, 13 Wall., 85, the court said the 
decisions of the Land Department are only conclusive 
when “‘ unaffected by fraud orn MISTAKE.” 

The conclusion is irresistible that the United States 1s 
not estopped by anything that has been done, but may 


assert its title in this ease. 


FIFTH PROPOSITION. 


THE M., K. AND T. CO. NEVER ACQUIRED ANY LEGAL OR 
EQUITABLE TITLE TO ANY OF THE LANDS NOW IN 
CONTROVERSY UNDER OR BY VIRTUE OF THE ACT OF 
JULY 26, 1866. (RESPONDENT’S PROOFS, 21.) 


Much of the argument in support of this proposition 
has already been presented showing— 

I. The M., K. and T. Co., by accepting a patent reciting 
the act of 1863 as the authority for its issue, Is estopped 


from asserting title under any other statute.* 


* Ante, p. 2. 
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[i. The entire proceedings of the Land Department 
were solely under the act of 1863, and where a grantee 
takes by execution of a specified power he can take under 
ho other power, 


[l1l. The court cannot in this action consider defendant’s 


claims to lands on which the Land Department has not 
passed, or on which Is has refused to pass, Or On which 
it has deeided adversely to the Railroad (Company. 

L¥; That the maxim falsa demonstratio, Wwe., cannot 
apply here to aid the defendant. 

Vv. Other questions more or less remotely connecter 
with this act have been considered above.§ 

Some of these will be supplemented with additional 
reasons and authorities, and other and distinct reasons 
will be pre sented as follows: . 

The Man re hance of the M., Kk. and ‘T’. Co. for title 1s 
now under the act of July 26, LS66. (14 Stat., 289.) 

e. But this act Ci give 10 legal tatl 10 the M.. i. and L’. 
Railroad Company, heeause 110 patent Was issued LO it by 
the Secretary of the Interior, as the statute requires. 


rgxy fe Cc) »f> 2 f rh p } ° 
The act of 1866 makes a present grant of tands 10 


a4 


iILV m6 


place, and with the usual contingent possibill ; to In- 
demnity lands, but enlarged beyond the usual grants to in- 
clude both odd and even sections in localities where it can 
apply. 

And it provides that the 


Secretary of the Interior shall issue to the said 
[M., K. and T.] company patents for so many sec- 
tlous, WC. 
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This is the construction put on said act as to indem- 


aA 
nity lands by the Secretary of the Interior. | Letter March 
25. 1867. Printed Record 66 | 122.) No patent has ever 


been issued bv the Seeretarv of the Interior for anv of 


these lands. The act re quires such a patent as evidence 
ot leval title ; henee, hone can pass without it. The fact 
that ho patent Was issued by the Secretary of the Interior 
under the act of July 26, 1866, for the lands now in con- 
troversy is some evidence that this act has never been re- 
garde d by thre Unite df States officials cts giwing NY claim tO 
atitle. But in any event no legal title could pass without 
a patent from the United States. 

ll. The M., AK. and T. Co. has no LEGAL or EQUITA- 
BLE ftitle to these lands as indemnity lands, because they 
were not ** SELECTED ” by the Secretary of the Interior as 
such UNDER THE ACT OF 1866, 


SELECTION UNDER ACT OF 1865. 


There were two lists of portions oft the lands in contro- 
versy. 

The first was the joint selection Independence list of 
August S, 1872, BY the M., kK. and T. Co. AND the L., Lh. 
and G. Co. (Printed Record, 35-47, 163-85 ].) This was 
a selection by the compant s. lt was not made by authority 
of the Secretary of the Interior, nor approved by him. 

The second is a— 


List of lands * * *_ within the twenty-mile 
limits granted to the State of Kansas by the AcT oF 
CONGRESS APPROVED THE 3D OF Marcu, 1863, 
ENTITLED “An act for a grant of ‘lands to the State 
of Kansas in alternate sections to aid in the constrne- 
tion of certain railroads and telegraphs in said State,” 
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rior, and with his approval,on the 10thday of April, 
1873, AS INDEMNITY LANDS UNDER THE ACT OF 
1863. : 

They had been previously selected BY THE COM- 
PANY on the 8th of August, 1872, as indemnity 
under the SAME AcT, but the selection authorized by 
the act of Congress was the one made by the certificate 
of April [10], 1873, above named. 

[Fr this latter list be treated as a selection by the Secre- 
tary in favor of the M., K.and T. Co., it is distinctly made 
under the act of March 3, 1863. The whole record shows 
that a selection under the act of 1866 was not only not 
made, but denied. This is shown in the letter of the Secre- 
tary of the Interior of March 25,1867. (Printed Record, 
66 [122].) | : 

On this record it follows that the M., K. and T. Co. 
acquired no legal or equitable right to these lands as in- 
demnity under the act of 1866. This is so because— 

1. The statute requires a selection by the Secretary under 
this act to give even any equitable indemnity rights UNDER 
IT, and none was made. 

This is now settled beyond controversy by Kansas Pa- 
cific R’y Co. v. Atchison, Topeka and Santa Fé Co., 112 
U.S., 414, 421, in which Miller, J., says: 

The question, therefore, for determination is, 
whether the grant to Kansas, by act of Congress of 
March 3, 1863, covered the title to these indemnity 
lands. We are clear that it did not. It yranted 
only alternate sections designated by odd numbers, 
within the limit of ten miles, and from them certain 
portions were to be excepted. For what was thus 
excepted other lands were to be selected from adjacent 


lands, if any then remained to which no other 
valid claims had originated. But what unappropri- 
ated lands would thus he found, ‘ nd selected. could 
het be known betore actual selection. A right 10 N¢ leet 
them, within certain limits, in case of deficiency 
within the ten-mile limit, was alone conferred, not a 
right to ANY SPECIFIC LAND or lands capable of iden- 


Peytealion DY any principles or jaw or any rules of 
7 oF ; ae ¥ > ° 
measurement, Neither locality nor quantity 1s given 
ae | . } é 2 1] 1 J : is im. TL 
from which such lands could be ascertained. A 


i 4 j ] a. ! ] 
tnere more, WHnen such selection was to be. made, the 


, 
: 


lands irom which ine deficiency was to be supplied 
iad been appropriated by Congress LO other pur- 
DOsSeS, thr right of selection beeame ei harre fi right, for 
yntil Ne i ction MCLs made thre atl i'é maimed mith tive (vsor- 
"ER dide ni. subject to i¢8 disposal at its pleasure. 


he grant to the Kansas Pacifie ¢ ‘ompany by the 


Pemeer 
2 


act oft 1862 carried the odd sections within the 
limit of ten mules trom its road, and by the act of 
1864 such sections within the limit of twenty miles. 
The act of 1862 is to be construed, as already said, 
h the larger number were originally inserted 
in it, and, with the exceptions stated, it must be held 
to pass the title to the grantee as against the United 
States, and against all persons not having acquired 
that title previous to the amendments. The grant to 
IKCansas, as. stated, conferred only a right to select 
lands beyond ten miles from defendant’s road, upon 
certain contingencies. It gave NO TITLE to in- 


‘ = P ; ; 
ademnity lands in advance OF their se lection. 


That is, it gave neither legal nor equitable title. Iden- 


tification by selection is as essential to fix an equity as it Is 


| 


a leoal right. 


’ "1 } ' ae. , ° 
It has been toreiblv shown. by the opinion of the cir- 
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cuit court in this ease. that the M.. Kk. and T. Co. cannot 


establish an equitable elaim to these identical lands- 

By proof [which is not made] that it had an un- 
adjusted equitable claim upon the Government for an 
equal quantity of unselected lands, 

And there is abundant reason forthis. Theact of 1863 
would necessarily give greater, because earlier, land-grant 
nights than the act of 1866. The Seer tary of the Interior, 
in his letter of March 25, 1867 (Printed Record, 65 [120 J), 
Says: 

The grant of the State of Kansas by the said acts 
of 1863 and 1864 is the alternate odd-numbered see- 
tions for TEN sections In width on each side of the 
roads and branches, with the rieht of indemnity for 
lands disposed of from OopD sections outside of ten 
and within twenty miles of the same. i 

The grant to Kansas by said act of July 26, 1866, 
is for alternate odd-numbered sections to the extent 
of FIVE alternate sections per mile on each side of 

said road, not exceeding in all ten sections per mile, 
with right of indemnity outside of ten and within 
twenty miles from BoTH the odd AND even sections. 


3. And the fact that the M., K.and T. Co., by claiming, 
or the Secretary of the Interior by selecting, under the act 
of [863 rather than 1866, could efe at the claims of settlers 
under the homestead and pre -emption acts attaching he- 
tween the dates of these acts, and thus obtain lands under 
the act of 1863 which it could not secure under the act of 
1866, may furnish @ reason for the claim under the for- 


mer act and for the action of the Land Department. 


" Ante, p. 6. 
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fully withdrew from future homestead and pre-emption 
entry— 

All the odd-numbered sections, within the ten-mile 
limits and all the vacant lands between the fen and 
twenty mile limits— 

of the M., K. and T. road, tneluding the lands now 
in controversy. . The illegality of this withdrawal has been 
shown by authorities already cited. (St. P. &. Lt. Co. v. 
Winona Kh. 8: to. 112 U. S.. (odl:) It is fair to presume— 
current history, judicially noticed proves—that if this land 
grant had been lawfully administered every acre of these 
lands would have been taken by settlers before the alleged 
selection for indemnity, Apri/ 10, 1873 (Printed Record, 
58 [104}). 7 

Settlers were unlawfully denied their rights under the 
acts of Congress. And now this court is asked to sanctify 
this grave mistake, not to say enormity or outrage on their 
rights, and to aid the M., K. and T. Co. in obtaining lands 
which by every principle of justice and law should have 
been left open to be taken, and if so, would have been 
taken, by settlers. It may not be proved that every acre 
of these landsis now covered over with homestead and pre- 
emption entries, which will become available if the United 
States obtains a decree establishing its title in this case. 
But if not so proved, a court of equity will not aid the M., 
K. and T. Co. in holding lands to which settlers would 
have obtained titles under a lawful administration of the 


homestead and pre-emption laws.* 


* The record (Print 68, 71, [126}-[131]) shows lists of lands pat- 
ented to, or certified in favor of, the M., K. & T. Co. 
The act of Congress of July 1, 1864 (Respondent’s Proofs, 26), 
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rights as he judged that act, with that date and on the 
facts material under that act, gave. 

It does not follow that the act of 1866, with its later 
date, would cive equally ertensive or any indemnity rights 
in odd sections on this portion of the road. The Secretary 
decided on proper facts that it gave none. 

6. In tact wherever the # kK. and ‘i road CROSSES or 
RUNS THROUGH the land grant and imade mnity limits of a 
PREVIOUS land grant act, said COMPANY can claim no in- 
demnity lands at all, 

That is, inasmuch as the act of 1863 gave the L., L. and 
G. Road a right to earn the identical lands now in ques- 


tion as indemnity lands, the act of 1866 cannot give any 


indemnity rights in the same lands. This is the rule of 


administration—as It is understood—adopted in the In- 
terior Department by a decision of the Seeretary of the 
Interior, made June 16, 1886 (Copp’s Land Owner, July 
15, 1886, vol. xin, No. 8,* p. 92), as to the lands—as 
these are—within the indemnity limits of the L., I. and 
G. road, and as against the M., K. and T. Co. And see 
Rogers v. Atlantic and Pacifie R. R. Co., Copp’s Land 
Owner, Sept. 15, 1886, vol. xi, No. 12, p. 135. 

It may be that the case of A. P. Co. v. A., T. and S. F. 
Co., 112 U.38., 421, decides that where two land-grant 
road secross each other, each having ‘ndemnity lands only in 
odd sections, the later grant with an earlier selection will 
secure priority in such selected indemnity lands. But 
when, as in this case, the later act of 1866 gives indemnity 
rights in both ODD AND EVEN sections, Such right does not 

*The brief of the writer in that matter is on file in the Interior 
Department. 
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made in this connection.* 
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Rd Co.(112 
U.S., 731), the Secretary of the. Interior, under a mis- 
take of law, certified lands to one company to which the 
other was entitled. and the court said, “this erroneous 
decision of his cannot deprive the Winona Company of its 
rights, which becamed VESTED BY ITS SELECTION OF 
THESE LANDS.” 

lil. The list approved Aprit 10, 1873, by the Secretary 
of the Interior is not a selection of indemnity lands in favor 
of the M., K. and T. Co.; it is not a selection of indemnity 
lands at all. 7 
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sumption rests on a principle well settled. 
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1. It is true it is called “ Missourr, KANSAS AND 
Texas RAILROAD List.” (Printed Record, 53, [95].) 

It is on its face only a list of lands within indemnity 
limits— 

Which the United States had not sold or to which 
the right of pre-emption or homestead had not at- 
tached. 

It is a list of lands from which indemnity lands might 
be selected. But there is no finding that the M., K. and 
T. Co. is entitled to any of said lands, or that any of them 
are selected as or for indemnity lands. 

A list of lands from which selections are apparently au- 
thorized is not a selection at all. 

2. The court cannot make a se/ection of lands, even if 
the Secretary of the Interior ought to have done so under 
the act of 1866, but did not. This has been already 
shown.* | | 

3. It has been sufficiently shown that the court cannot 
refer a selection made under the authority of the act of 
1863 to a power under the act of 1866.+ 

The conclusion follows that the M., K.and T. Co. never 
acquired any legal or equitable title to the lands in con- 
troversy. 

IV. The M., K. and T. Co. has received all the granted 
and indemnity lands to which it is entitled under the act of 
1866. 

1. It is to be presumed that the Land Department has 
performed every duty which the act of 1866 requires of 
it, including the selection of indemnity lands. This pre- 


on = re ee ee 


* Ante, p. 36.  t Ante, p. 35. 


15] 
2. but im any event the onus is on the defendant not 
only to show that the M., A. and T. Co. is, under the act of 
1866, entitled to MORE indemnity lands, but also to 
THESE LANDS as indemnity. 


hese lands were hot selected by the Seeretarv of the 
Interior under the act of 1866. His refusal to sanction 
a selection bv the company, under the act of 1866, is evi- 
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<ansas for it. { Printed Record. Hh s— 7 1 129 |-| BY $. 
Respondent’s Proofs, 79-83.) 

[t is shown also that the Supreme Court has determined 
that the M., K. and ‘IT’. Co. is not entitled to any 


1. Qe 


indemnity lands south of the north boundary of the 


{ 
CAI ed lands. (Id... M.. kk. and T°. Co. V. U, S.. va OF S.. 
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T. Co. is “entitled to ten sections per mile for the distance 
from Junction City to the northern boundary of the Osage 
Indian Reservation near Chanute, or, say, for 128 miles.” 
(Brief for defendant in circuit court, p. 70.) The com- 
pany cannot claim that amount of lands, if it could not be 
found within granted or indemnity limits, wnappropriated 
by homestead or pre-emption entries of settlers, prior to actual 
selection as indemnity in favor of the company. The 
company cannot in equity ask the court to award these 
lands to it, if by a legal administration of the land-grant 
acts they would all have been taken by homestead and 
pre-emption entries. 

What portions of the lands through which the M., K. 
and 'T’. road passes is covered by reservations, like the Osage 
ceded lands, and how much granted and indemnity lands 
the company has lost because its road deflected from its line 
of definite location and otherwise, in which no grant or right 
to indemnity ever attached, does not appear, and the court 
annot know. When the company «asserts an equitable right 
to these lands under the act of 1866 the onus is on it to 
show that it is entitled to more lands, and this is not 
shown. 

The conclusion follows that is not shown that the M.., 
K. and T. Co. has any right even to ask for any selection of 
indemnity lands. 


SIXTH PROPOSITION. 


IT IS SUBMITTED THAT THE LANDS IN CONTROVERSY 
ARE NOT SUBJECT TO ANY LAND GRANT, BECAUSE 
INCLUDED IN THE NEW YORK INDIAN RESERVATION 
UNDER THE TREATY OF JANUARY 109, 1838, NEVER 
LEGALLY REVOKED. 


On this subject reference is made to the following: 

1. Senate Miscellaneous Document No. 38, 2d session, 
ATth Congress, January 22, 1883.. 

II. President’: proclamation of August 21, 1360, for 
the public sale. on December 8. 1860. of lands. *‘ not cov- 
ered by individual Indians. locations” in the New York 
Indian Reserve. 

III. Letter of the Commissioner of Indian Affairs 
William Lawrence on this subject, March 11, 1886. 

LV. Letter of the Commissioner of the General Land 
Oihee to same, on same subject, Apru (7, 1886. 

L., L. and G. Co. v. United States, 92 U.S., 746. It 
must be conceded that since the President’s proclamation 
reterred LO, the lands have been treated as public lands, 
but this cannot change their status as fixed by the treaty. 
It is deemed proper, er abundant: carute la. LO submit this 
for the consideration of the court, though the prior propo- 
sitions seem to render this unnecessary. 

Finally, the claim of the M., K. and T. Co. has been 

} 


judicially declared without merit by the highest court of 


the State of Kansas, after exhaustive argument. (Veer v. 
} 


Williams, 27 Kansas R.,1.) This is entitled to respectful 


consideration. 


154 
CONCLUSION, 


It only remains to say that the great length of this 
argument finds some excuse, if not justification, in the 
magnitude of the interests involved and the number of 
legal questions requiring consideration. Some repetition 
has occurred in order to present under each PROPOSITION 
discussed, the questions of law and fact, which seemed in 
some degree connected therewith. 

Respectfully submitted. 

WILLIAM LAWRENCE, 
Of Counsel for U.S. 


OcTOBER 2, 1886. 
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| The appellant is the successor of the Leavenworth, 
| Lawrence and Fort Scott Railroad, which was designated 
| by the State of Kansas to build the first line of road pro- 
jected and subsidized by the act of Congress of March 3, 
1865. ) 
The Missouri, Kansas and Texas Railroad Company 
is the successor of the Union Pacific, Southern Branch, to 
which the act of July, 1866, made a direct grant. | 
The lands in controversy are more than ten and less 
than twenty miles from the line of road constructed by 
: each of said companies, | 
The act of July 1, 1864, projects and subsidizes a rail- Be 
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north, down the valley of the Neosho River nearly to the 
southern line of Kansas, though by the terms of the 
grant of 1864s0 much of that line as was north of Em- 


poria was to be an independent railroad, and so mueh of 


sY 


it as was south of Emporia a branch of the Atchison, To- 
peka and Santa hé, 

The grant along the whole line was uniform, for the 
act ot / S64, sO far as the Frant per mile Was concerned, 
expressly adopted all the provisions of the act of 1865, 
which it did not literally repeat. There was granted 
very alternate section of land designated by odd numbers, 
tor ten sections in width. on each side oft the road, which at 
the date of the grant was not reserved or appropriated for 
any other purpose. The grant was in praesenti, and attached 
to specific land so soon as the route of the road was defi- 
nitely located. Until there should be such definite. loca- 
tion Congress reserved the right to dispose of the granted 
lands for certain indicated purposes, and both acts pro- 
vided that for lands thus disposed of between the date of 
the grant and the date of definite location, the railroad 
company should be indemnified by an equal amount of 
land, LO be selected by the Secretary ot the Interior from 
odd-numbered sections, more than ten and less than 
twenty miles from the railroad,if any such land there was 
in the public domain unappropriated at the date of se- 
lection. ( Leavenworth, L. and G. R. R., vs. U.S... 92 U. 
S., 733, 748; Newhall vs. Sanger, 92 U.8., 761; 763.) 

Although the State of Kansas had accepted the grant 
of 1863, and in accepting that grant had asked for the 


grant made by the act of 1864, and had designated the 
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Now, it is agreed that the Leavenworth, Lawrence and 
Galveston Railroad Company (appellant) never con- 
structed the line from Leavenworth to Lawrence and 
never constructed the branch via the Wakarusa River. 
(See rec., page Za. ) 

The act of 1863, section 4, provides as follows: 

And-when the governor of said State shall so cer- 
certify, and the Secretary of the Interior shall be 
satisfied, that the whole of said roads and branches 
and telegraph are completed in a good substantial 
and workmanlike manner, as first-class railroads and 
telegraphs, the said State may cause to be sold all 

the remaining lands granted and selected for the pur- 
poses indicated in this act, situated within the said 
limits of twenty miles from the line thereof, through- 
out the entire length of said road and branches: Pro- 
vided, That if any part of.said roads and branches ts 
not completed within ten years from the passage of 
this aet, no further sale shall be made and the lands 
unsold shall revert to the United States. 

Now, In view of this provision, and of the fact that 
neither the governor of Kansas nor the Secretary of the 
Interior ever certified or were satisfied that the whole of 
said roads and branches were completed and that they never 
were completed, how is it bnat ADY claim LO the land in 
controversy, as indemnity, can be maintained by the Mis- 
sourl, Kansas and Texas? The condition preced nt to cer- 
tification to and disposition by the state of indemnity lands 
has never been performed. 

D. The decisions ot the (‘Commissioner ot the (;en- 
eral Land Office, as to where the Missouri, Kansas and 


4h } : Ta > a] ar Sa : 
iexas shonld intersect the tine of the Leavenworth, Law- 


' . : . ; : s i > , . 2 
rence and Fort Seott. and as to the riehts of the Missourt. 


Kansas and Texas venerally, under. the orants ot 18638. 
cy > : ’ ’ We . } ‘ » 
1864, and 1866 are, we submit, not binding upon appel- 
_~ a. $ ; 
lee In This case, 
The decisions relied on were all CL parte, and were the 
| ; ye ;, — 
result radi an erroneous construction ol the lav applicable 
} > 7 ¥ a - } ¥ . } 7 * 
to the facts. This court has never held, either directly or 
bv implication. that such decisi ann Crvniientun sin teiel 
DY Impiieation, that such decisions were conclusive AdYallist 
r [J } - ~~! Tac ’ e ran ° eed] ‘F 5 sé) an | “> } 
tne nited States in a direct proceet Ing tO Cancei and 
annul patents or certifications to lands that were granted 
without warrant of law. (Moore vs. Robbins, 96 U. S.. 


| 


t 


930 : Sheple Y VS. Cowan. 91 U.S.. 330: United States vs. 
Minor, 114 U.S., 233: U., K. and T. vs. U.S8., 92 U. 
S., 760.) 

Section 2449, Revised Statutes; 1878, which authorizes 
the certification of granted lands, provides that the certifica- 
tion shall convey the fee simple of all the lands embraced 
in such lists that are of the character contemplated in the 
act of Congress and intended to he granted there by and 
none other. * , 

So far as the point of junction prescribed by act of 1863 
for the Neosho Valley Braneh and the L., L. and F. S. 
R’y Co. is concerned, the decision of the Commissioner is 
directly against point of junction as located. 

[f the doctrine contended for by appellants be correct, 
the whole public domain is at the mercy of the officials of 
the Land Offiee. 2 

LI. 
The claim of the Missour?, Kansas and Texas. under aet 
of 1866. 
The claim of equitable title, under the act of 1 566, is 


an affirmative defense, and the burden of proving all the 


rs hecessary to its establishment rests Upon the appel- 


! 


Granting, for the sake of the argument, that an equita- 
ble title, under the act of 1866, would be a good defense 
to our suit, which seeks to cancel and annul the leeal title 
wrongfully secured under the act of 1863, we insist 
that the proof does not establish that equitable title. 

To maintain it. appellant relies : 

First. Upon the proof that the M., IX. and T. has con- 
structed its road in accordance with the provisions, and 
earned the grant made by the act of 1866. | 

Second. The land in controversy lies within the indem- 
nity limit of that erant, 

Third. That the lands in controversy were duly selected 
as indemnity under the act of: 1866 as well as under the 
act of 18653. 

Fourth. That the Secretary of the Interior approved the 
selection under the act of 1863 alone, when, if that act was 
repealed, he should have approved it under the act of 
L866. 

hifth. Upon the legal proposition that the M.. a: and 
T., being without fault, should not be prejudiced by the 
errors, mistakes, or derelictions of the Secretary of the In- 
terior. We insist that the approval. by the Secretary of 
this selection, under the act of 1863, is not evidence that 
such selections were earned or should have been approved 
under the act of 1866. 

(1) The provisions for indemnity under the two acts are 


) 


different. The provision in the act of 1868 confines the 
indemnity to odd-numbered sections nearest the tiers ot 
sections granted; that of 1866 to the sections nearest 


those granted, whether odd or even. 
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a grant of all the alternate odd-numbered sections for 20 
miles on each side of its line. 

The Atchison, Topeka and Santa Fé, by the act of 1863, 
has a grant of all the odd-numbered sections for 10 miles 
on each side of its line. 

As these grants are older than the grant of 1866, the 
M., K. and T. did not receive any grant of lands in place, 
nor acquire any right of indemnity for failure to receive 
the same on 40 miles of this 128 miles of its length. 

Now, if along the balance of its route, say, 88 miles, 
it could take the extreme limit of its grant, to wit, ten 
sections per mile (and this is most improbable, since this 
grant overlapped others of elder date), the total amount to 
which it could be entitled would be 563,200 acres of land. 

Now, the proof shows that the M., Kk. and T. has re- 
ceived on account of this grant, and exclusive of the 
lands in controversy, 690,000 acres of land. 

We assume, as a legal proposition beyond controversy, 
that the Missouri, Kansas and Texas is not entitled under 
the act of 1866 to any indemnity on account of lands 
theretofore reserved for the purpose of aiding in the con- 
struction of internal improvements. This is shown by 
the proviso to the first section of that act, and =& expressly 
decided by this court in the case of M., K. and T. Ry. Co. 
v. UL S., 97 Otto, 760. 

See record, pages 69 and 71, showing that title to in- 
demnity lands in the Osage lands were canceled by the 


decree in that case. 

See also Barney v. Winona and St. Peter R. R. Co, 
115.0. 5., page 618. Same case, 1g U.S., page 228; 
Leavenworth, &e., R. R. Co. v. United States, supra; New- 
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In the Supreme Court of the Wnited States. 


OcTOBER TERM, 1886. 


THE Kansas City, LAWRENCE 
and Southern Kansas Railroad 
Company, appellant, 


vs. ee 

BENJAMIN HARRIS BREWSTER, { 
Attorney-General, &c., for and on | 
behalf of the United States, ap- | 
pellee. 


é 


STATEMENT OF THE FACTS IN THE RECORD, INCLUDING 
COPIES OF MATERIAL STATUTES AND OPINION OF THE 
COURT BELOW, BY COUNSEL FOR APPELLEE. 
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BengaAmin Harris’ BREWSTER, 


Hu the Supreme Gout of the dlnited States, 


OcTOBER TERM, 1886. 


THE Kansas Criry, LAWRENCE ) 
and Southern Kansas Railroad | 
Company, appellant, | 

| | 
Us r - 
» No. 749. 

Attorney-Gerieral, &c., for and on 

behalf of the United States, ap- 

pellee. J 


STATEMENT OF THE FACTS IN THE RECORD, INCLUDING 
COPIES OF MATERIAL STATUTES AND OPINION OF THE 
COURT BELOW, BY COUNSEL FOR APPE LLEE. 


The Attorney-General, for and on behalf of the United 
States, brought this suit against the Kansas City, Law- 
rence and Southern Kansas Railway Company, for the 
purpose of canceling a certification by the Commissioner 
of the General Land Office of certain odd-numbered sec- 
tions of land in Allen County, Kansas, to the State of 
Kansas, the patent of said State for the same to the Mis- 
souri, Kansas and Texas Railway Company, and the con- 
veyances by said company under which the respondent 
claims, as clouds upon complainant’s title. 
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The respondent answered, asserting the validity of the 
certification, patent, and conveyances to it, by virtue of 
certain acts of Congress, of the Kansas legislature, and of 
certain proceedings in the General Land Office of the 
United States which are hereinafter set out in chronologi- 


eal order. 


March 3, 1863, Congress passed the following act : 

AN ACT for a grantof lands to the State of Kansas, in alternate 
sections, to aid in the construction of certain railroads and 
telegraphs in said State. 

Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Congress 
assembled, 'That there be, and is hereby, granted to 
the State of Kansas, for the purpose of aiding in the 
construction, first, of a railroad and telegraph from 
the city of Leavenworth, by the way of the town of 
Lawrence, und via the Ohio City crossing of the 
Osage River, to the southern line of the State, in the 

_ direction of Galveston Bay, in Texas, with a branch 
from Lawrence by the valley of the Wakarusa River 
to the point on the Atchison, Topeka and Santa Fé 
Railroad where said road intersects the Neosho River ; 
second, of a railroad from the city of Atchison, via 
Topeka, the capital of said State, to the western line 
of the State, in the direction of Fort Union and Santa 
Fé, New Mexico, with a branch from where this last- 
named road crosses the Neosho, down said Neosho 
Valley to the point where the said first-named road 
enters the said Neosho Valley ; every alternate sec- 
tion of land, designated by odd numbers, for ten sec- 
tions in width on each side of said roads, and each of 


its branches. But in case it shall appear that the 


United States have, when the lines or routes of said 
road and branches are definitely fixed, sold any 


section or any part thereof, granted as aforesaid, 
or that the right of pre-emption or homestead settle- 
ment has attached to the same, or that the same has 
been reserved by the United States for any purpose 
whatever, then it shall be the duty of the Secre-- 
tary of the Interior to cause to be selected, for the 
purposes aforesaid from the public lands of the 
United States nearest to tiers of sections above speci- 
fied, so much land, in alternate sections or parts of 
sections, designated by odd numbers as shall be 
equal to such lands as the United States have sold, 
reserved, or otherwise appropriated, or to which the 
rights of pre-emption or homestead settlements have 
attached as aforesaid ; which lands thus indicated by 
odd numbers, and seiected by direction of the Sec- 
retary of the Interior as aforesaid, shall be held by 
the State of Kansas for the use and purpose afore- 
said: Provided, That the land to be so selected shall, 
in no case, be located further than twenty miles from 
the lines of said road and branches: Provided further, 
That the lands hereby granted for and on account of 
said roads and branches severally, shall be exclusively 
applied in the construction of the same, and for no 
other purpose whatever, and shall be disposed of 
only as the work progresses through the same, as in 
this act hereinafter provided : Provided, also, ‘That no 
part of the land granted by this act shall be applied 
to aid in the construction of any railroad or part 
thereof, for the construction of which any previous 
grant of land or bonds may have been made by Con- 
gress: And provided further, That any and all lands 
heretofore reserved to the United States by any act 
of Congress, or in any other manner by competent 
authority, for the purpose of aiding in any object of 
internal improvement, or for any other purpose 
whatsoever, be, and the same are hereby, reserved to 
the United States from the operations of this act, 
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except so far as it may be found necessary to locate 
the routes of said road and branches through such 
reserved lands, in which case the right of way only 
shall be granted, subject to the approval of the Pres- 
ident of the United States. 
* * Kk *K ae 

Sec. 3. And be tt further enacted, That the lands 
hereby granted to said State shall be subject to the 
disposal of the legislature thereof, for the purposes 
aforesaid and no other; and the said railroads and 
branches shall be and remain public highways, for 
the use of the Government of the United States, free 
from all toil and other charge upon the transporta- 
tion of any property or troops of the United States. 

Sec. 4. And be it further enacted, That the lands 
hereby granted to said State shall be disposed of by 
said State only in manner following, that is to say: 
when the governor of said State shall certify to the 
Secretary of the Interior that any twenty consecutive 
miles of either of said roads or branches is completed 
in a good, substantial, and workmanlike manner, as 
a first-class railroad, and the said Secretary shall be 
satisfied that said State has complied in good faith 
with this requirement the said State may cause to be 
sold all the lands granted as aforesaid situated op- 
posite to and within a limit of ten miles of the line 
of said section of road thus completed, extending along 
the whole length of said completed section of twenty 
miles of road, and no further. And when the gov- 
ernor of said State shall certify to the Secretary of 
the Interior, and the Secretary shall be satisfied, that 
another section of said roads or branches, twenty con- 
secutive miles in extent, connecting with the pre- 
ceding section, is completed as aforesaid, the State 
may cause to be sold all the lands granted and sit- 
uated opposite to and within the limit of ten miles 
of the line of said completed section of road, and ex- 


\ _ tending the length of said section, and so, from time 
abe to time, until said roads and branches are completed. 
| And when the governor of said State shall so certify, 
I and the Secretary of the Interior shall be satisfied, 
{ that the whole of said roads and branches and tele- 


graphs are completed in a good, substantial, and 
workmanlike manner, as first-class railroads and tele- 
graph, the said State may cause to be sold all the re- 
maining lands granted and selected for the purposes 
indicated in this act situated within the said limits of 
twenty miles from the line thereof throughout the 
entire length of said road and branches: Pvrovided, 
That if any part of said roads and branches 1s not 
completed within ten years from the passage of this 


~ act no further sale shall be made, and the lands un- 
sold shall revert to the United States. 
* * * " 


(12 Stat. at Large, vol. 12, page 772.) 
March 19, 1863, the Commissioner of the General Land 
Office issued the following letter of instructions : 


ExuHiBir A. (Received at Humboldt May 5, 1863.) 


GENERAL LAND OFFICE, 
March 19, 1863. 
REGISTER AND RECEIVER, 
Humboldt, Kansas: 

GENTLEMEN: The act of Congress approved 
March 3, 1863, makes a grant of alternate sections 
of land to Kansas to aid in the construction, “ first, 
of a railroad and telegraph from the city of Leaven- 
worth, by the way of the town of Lawrence and via 
the Ohio City crossing of the Osage River, to the 
southern line of the State,’ “ with a branch from 


7-4 Lawrence, by the valley of the Wakarusa River, to 
3 the point on the Atchison, Topeka and Santa Fé 


= 
Reson ni ei eat, 


6 


Railroad where said road intersects the Neosho 
River; second, from Atchison, via Topeka, to the 
western line of the State in the direction of Fort 
Union,” &c., “with a branch from where this last- 
named road crosses the Neosho down said Neosho 
Valley to the point where the said first-named road 
enters the said Neosho Valley.” 

This law concedes “every alternate section of land 
designated by odd numbers for ten sections in width 
on each side of said roads and each of its branches.” 

The first section further provides that where lands 
thus granted have been sold, reserved, or otherwise 
appropriated, or the rights of pre-emption or home- 
stead settlements have attached, other lands designated . 
by odd numbers, in no case to be located further than 7 
twenty miles from the lines of said roads and branches, 
shall be selected by direction of the Secretary of the 
Interior, &c. ®t 

The second section requires the reserved (even) 
sections within the 10-mile limits to be sold at not 
less than double the minimum price of the public 
lands. No such section can, however, be sold at pri- 
vate entry until after it shall have been first offered 
at or above the increased minimum price, “ provided 
that actual bona fide settlers under the provisions of 
the pre-emption and homestead laws of the United 
States may, after due proof of settlement, improve- 
ment, cultivation, and occupation, as now provided 
by law, purchase the same at the increased mimimum 
price aforesaid; and provided, also, that settlers on 
any of said reserved sections under the provisions of 
the homestead law who improve, occupy, and culti- 
vate the same for a period of five years, and comply 
with the several conditions and requirements of said 
act, shall be entitled to patents for an amount not 
exceeding 80 acres each, anything in this act to the 
contrary notwithstanding. 


— 


7 
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The Senators and Representatives in. Congress 
from Kansas have requested the withdrawals of the 
lands along the lines or routes of the railroads and 
branches provided for in this act. I inclose a dia- 
gram showing the probable lines of said roads and 
branches, with the 10-mile limits on each side (col- 
ored green), and you are hereby directed to withhold 
from ordinary private sale or location, and also from 
pre-emption and homestead, with the qualification 
hereinafter indicated, all the public lands in your 
district and lying within the 10-mile limits, as desig- 
nated on said diagram. : 

Where said lines pass through the surveyed lands 
the register will proceed at once to lay down, in lead- 
pencil, on the township plat the 10-mile limits of the 
reserve on each side thereof, and make the proper 
notes thereon, showing that the lands embraced within 
said limits are reserved from sale or entry; and as 
the surveys progress and the township plats are re- 
ceived he will proceed in like manner to lay down 
the limits of the reservation and make similar notes, 
and immediately report the same to this office, so 
that this order may be strictly observed by withhold- 
ing the land in said limits. | 

In virtue, however, of the laws of 1853 and 1854, 
interests of two classes of settlers are provided for 
and protected, to wit: 

Ist. By the said act of March 27th, 1854 (volume 
10, page 269), pre-emptors either upon the odd or 
even sections who had actually settled before the 
receipt at your office of this order of withdrawal 
have the right, upon establishing their claims agcord- 
ing to law, to pay for them at $1.25 per acre, or in 
virtue of the act of March 22nd, 1852, to locate the 
same with warrants. 

2nd. In accordance with the said act of March 3rd, 
1853 (volume 10, page 244), any pre-emptor who, 


' 
' 

; 

' 
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; 
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; 
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subsequent to the receipt as aforesaid of the order of 
withdrawal and prior to the final allotment of the 
alternate sections to the railroad, may settle upon and 
improve the even-numbered (not odd) sections, and 
who shall establish their pre-emptions according to 
law, have a right to do so before the same are offered 
at public sale, rating the land at $2.50 per acre, with 
the right to pay for the same in cash or as stipulated 
in the last proviso to the first section of act of March 
22nd, 1852 (volume 10, page 3), to pay part in war- 
rants at $1.25 and the residue in cash. 

I would also call your attention to the first section 
of the homestead act, wherein it is provided “that 
any person,” &c., &c., “shall” be entitled to enter 
one quarter section or a less quantity of unappro- 
priated public land upon which said person may have 
filed a pre-emption claim, or which may, at the time 
the application is made, be subject to pre-emption at 
$1.25 or less per acre, or 80 acres or less of such un- 
appropriated lands at $2.50 per acre, Xc. 

You will therefore understand from the foregoing— 

Ist. That the odd sections within the limits of 
said railroads and branches are absolutely withdrawn 
from sale, pre-emption, or homestead entry, except 
so far as his inceptive rights may have accrued prior 
to the receipt by you of this order. 

2nd. ‘That under the provisions of the acts of 1853 
and 1862 the even sections will only be subject to 
pre-emption at $2.50 per acre from that date, and 
dealt with at that ratability under the homestead. 

This order will take effect from the date of its re- 
ception at your office, and you will advise this office 
of the precise time it may be received by you. 

Very respectfully, your obedient servant, 
J. M. EDMUNDS, 
Commissioner. 


(Record, page 7.) 
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Upon February 9, 1864, the legislature of Kansas ac- 
ome cepted said grant by the following act: 

AN ACT to accept a grant of land made to the State of 
Kansas by the Congress of the United States, to aid in 
the construction of certain railroads and telegraphs in 
said State, and to apply the same to construction of 
such roads and telegraphs. 

Be it enacted by the legislature of the State of Kan- 

sas: 

SEcTION 1. The State of Kansas hereby accepts 
the grant of lands made to this State by the Congress 
of the United States, by an act entitled “An act for 
a grant of lands in the State of Kansas, in alternate 
sections, to aid in the construction of certain railroads 


: and telegraphs in said State,’ approved March 3, 
1863, upon the terms and conditions set forth in said 
act of Congress. 

pe Src. 2. In consideration that the Leavenworth, 


Lawrence and Fort Gibson Railroad and Telegraph 
Yompany shall construct a railroad and telegraph 
from the city of Leavenworth, by the way of the 
town of Lawrence, and via the Olio City crossing of 
the Osage River to the southern line of the State, in 
the direction of Galveston Bay, in the State of Texas, 
with a branch from Lawrence by the valley of the 
Wakarusa River to the point on the Atchison, To- 
peka and Santa Fé Railroad, where said road inter- 
sects the Neosho River, the State of Kansas hereby 
agrees to grant, bargain, and sell to said Leaven- 
worth, Lawrence and Fort Gibson Railroad Com- 
pany all that portion of the lands granted to this 
State by the above-named act of Congress, applicable 
to the construction of the above-described railroad 
and telegraph, and the above-described branches 
thereof, and which shall be selected or located 
in conformity with the provisions of the above- 
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mentioned act of Congress. And the said State 
of Kansas further agrees, and it is hereby en- 
acted, that so soon as said Leavenworth, Lawrence 
and Fort Gibson Railroad Company shall complete 
any twenty consecutive miles of either said road 
or branch, as required by said act of Congress, the 
governor of this State shall by patent convey to such 
company all the lands granted as aforesaid, which 
shall be situated opposite to and within a limit of 
ten miles of the line of said section of road thus 
completed, extending along the whole length of said 
completed section and no further ; and so from time 
to time until said road and branch shal] be com- 
pleted. And whenever said road, branch, and tele- 
graphs shall be completed, as required by said act of 
Congress, the governor shall convey to said company 
all the remaining land granted by said act of Con- 
gress and applicable to the construction of said road, 
branch, and telegraphs: Provided, however, That said 
agreement for the sale of said lands, and all convey- 
ances thereof shall be for the uses and purposes, and 
subject to the conditions, reversions, and provisions 
set forth and contained in said act of Congress and in 
this act: And provided further, That at the point of 
intersection of said road and branch, there shall 
be an equal division of the lands granted to aid in 
building said road and branch. 

Sec. 3. In consideration that the Atchison, To- 
peka and Santa Fé Railroad Company, formerly the 
Atchison and Topeka Railroad Company, shall con- 
structa railroad from the city of Atchison, via Topeka, 
to the western line of said State, in the djrection of 
Fort Union and Santa Fé, New Mexico, ith a branch 
from where said road crosses the Neosho ciawn the said 
Neosho Valley to the point where the Leavenworth, Law- 
rence and Fort Gibson Railroad enters said Neosho 
Valley, the State of Kansas hereby agrees to grant, bar- 


Be 
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gain, and sell to said Atchison, Topeka and Santa Fé 
Railroad Company all that portion of the lands granted 
to this State by the above named act of Congress, appli- 
cable to the construction of the herein above described 
railroad and branch thereof, and which shall be se- 
lected and located in conformity with the provisions of 
the above named act of Congress. And the said State 
does further agree, and it is hereby enacted, that when- 
ever said Atchison, Topeka and Santa Fé Railroad 
Company shall complete any twenty consecutive miles 
of either said road or branch, as required by said 
act of Congress, the governor of this State shall by 
patent convey to said Atchison, Topeka and Santa Fé 
Railroad Company all the lands granted as aforesaid, 
and which shall be situated opposite to and within a 
limit of ten miles of the line of said section of road 
thus completed, extending along the whole length of 
said completed section and no further; and so, from 
time to time, until said road and branches shall be 
completed as required by said act of Congress. And 
whenever said road and branch shall be thus com- 
pleted the governor of this State shall convey to said 
company all the remaining lands granted by said act 
of Congress, and applicable to the construction of said 
road and branch : Provided, however, Thatsaid agree- 
ment for the sale of said lands and ali conveyances 
thereof shall be for the uses and purposes, and sub- 


ject to the conditions, reversions, and provisions set 


forth and contained in said act of Congress and in this 
act: And provided further, That if the Congress of 
the United States shall on or before the fourth day 
of March, 1866, consent that the Neosho Valley 
Branch of the above named road may be extended so 
as to intersect the Union Pacific Railroad, Eastern, 
Division, at or near Fort Riley, and shall make a 
grant of land for such extension of like amount with 
that granted per mile for the construction of the herein 
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above named principal road, then said Atchison, To- 
peka and Santa Fé Railroad Company shall proceed 
1o construct such branch. to such intersection on the i 
terms and conditions herein above prescribed, appli- 
sable to the construction of such main road. 
Sec. 4. Each of said companies shall file in the 
office of the secretary of state, within six months 
after the passage of this act, a copy of the acceptance 
by the board of directors of such company of the 
provisions of this act, duly certified under the seal of 
said company, and in default thereof all grants and 


provisions herein contained shall, as to the company 
so failing, cease and be void. 
July 1, 1864, Congress passed the following act: | 


AN ACT making an additional grant of lands to the State 
of Kansas to aid in the construction of railroad and tele- 
graph lines. 


Be it enacted by the Senate and House of Fepre- | 


sentatives of the United States of America in Congress mt 
assembled, That there be, and hereby is, granted to 
the State of Kansas, to aid in the construction of a | 
F railroad and telegraph line from Emporia, via Coun- ] 
cil Grove, to a point near Fort Riley, on the branch 
2 Union Pacific Railroad, in said State, every alternate 
section of land designated by odd numbers for ten | 


sections in width on each side of said road: Provided, 
. That this grant shall be subject to all the provisions, 
restrictions, limitations, and conditions in regard to 
selection and location of lands and otherwise, of an 
act of Congress approved March three, eighteen 
hundred and sixty-three, entitled, “An act for a 
grant of lands to the State of Kansas, in alternate 
sections, to aid in the construction of certain rail- 
roads and telegraphs in said State:” Provided, That 
said railroad shall be a public highway and shall if 
transport troops and munition of war of the United 

States free of charge. 
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| Sec. 2. And be it further enacted, That the branch 
~h railroad and telegraph from “ Lawrence, by the 
valiey of the Wakarusa River, tu a: point on the 
4 Atchison, Topeka and Santa Fé Railroad, where 
| said road intersects the Neosho River,” to aid in the 
) construction of which a grant of lands was made by 
the said act of third of March, eighteen hundred 
and sixty-three, shall be so changed as to run from 
Lawrence to Emporia, and have and receive the 
grant of lands made by said act: Provided, That the 
line of railroad and telegraph from Leavenworth, by 
way of Lawrence and the Ohio City crossing of the 
7 Osage River to the southern line of the-State in the 
% direction of Galveston Bay, shall run via Baldwin 
, City. 
| Approved July 1, 1864. 


(Statutes at Large, Vol. 15, page 339.) 
- Upon August 4, 1864, the Atchison, Topeka and Santa 
Fé Railway Company filed with the secretary of state of 

Kansas the following acceptance of said act: 
| Acceptance of land-grant act of March 3, 1863, and of act 


of legislature of Kansas of February 9, 1864. (Filed with 
secretary of state of Kansas, August 4, 1564.) 


‘ Hon. W. W. H. Lawrence, 

Secretary of State for Kansas, Topeka, Kansas: 

Sir: Ata meeting of the board of directors of 
the Atchison, Topeka and Santa Fé Railroad Com- 
pany, held at the office of the State treasurer, in the 
city of Topeka, on the 16th day of February, 1864, 
a quorum being present, the following resolution was 
| adopted in accordance with the provisions of the 4th 
7 section of the act of the Kansas legislature, entitled 
“An act to accept a grant of lands made to the 


. State of Kansas by the Congress of the United 
States, to aid in the construction ot certain railroads 
' 
i 
| 
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and telegraphs in said State and to apply the same 
to the construction of such roads and telegraphs,” 


approved February 9, 1864, to wit: 


Resolved, That the Atchison, Topeka and Santa 
Fé Railroad Company hereby accepts the provisions 
of an act of the legislature of the State of Kansas, 
entitled “An act to accept a grant of lands made to 
the State of Kansas by the Congress of the United 
States, to aid in the construction of certain railroads 
and telegraphs in said State and to apply the same 
to the construction of such roads and telegraphs,” ap- 
proved February 9, 1864. 

Now, therefore, I, Samuel C. Pomeroy, president of 
the Atchison, Topeka and Santa Fé Railroad Com- 
pany, do hereby certify that the foregoing resolution 
of acceptance was duly proposed and adopted at the 
meeting of the board of directors of said Atchison, 
Topeka and Santa Fé Railroad Company, as speci- 
ally narrated at the beginning of this instrument. 

In testimony whereof I ‘hereunto subscribe my 
name and cause the seal of our said railroad company 
to be impressed at the city of New York, on this 
the twenty-first day of July, A. D. 1864. 

[SEAL. | Ss. C. POMEROY, 

President of the Board of Directors 
of the Atchison, Topeka and 
Santa ké Railroad Company. 


Attest : 
C. K. HOLLIDAY, 
Secretary and Directors of the Atchison, 
lopeka and Santa Fé Railroad Company. 


(Record, page 59.) 


On the 9th day of March, 1866, the Atchison, Topeka 
and Santa Fé Railroad Company executed the following 
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assignment to the Union Pacific Railway Company 
(Southern Branch). 


Assignment by A., T. & 8S. F. Rd Co. to U.P. RUy 
Co., Southern Branch, 


This indenture, made this 19th day of March, A. 
D. 1866, by and between the Atchison, Topeka and 
Santa Fé Railroad Company, party of the first part, 
and the Union Pacific Railway Company, Southern 
Branch, party of the second part, both corporations 
created and organized under and by virtue of the 
laws of the State of Kansas: 

Witnesseth: That whereas by act of Congress en- 
titled “An act for a grant of lands to the State of 
Kansas in alternate sections to aid in the construction 
of certain railroads and telegraphs in said State,” 
approved March 3, 1863, lands were granted to said 
State in aid of the construction (among other roads 
and branches) of a railroad from where the main line 
of road of the party of the first part crosses the Neosho 
River, down said river to where the Leavenworth, 
Lawrence and Fort Gibson railroad enters said Neosho 
Valley; and whereas by the act of Congress entitled 
“An act making an additional grant of land to the 
State of Kansas to aid in the construction of railroad 
and telegraph lines,’ approved July the Ist, 1864, 
an additional grant of lands was made to the State of 
Kansas to aid the construction of a railroad and tele- 
graph jine from Emporia, via Council Grove, to a point 
near Fort Riley on the branch Union Pacific Railroad 
in said State ; and whereas the legislature of the State 
of Kansas, by its act entitled “ An act to accept a grant 
of lands made to the State of Kansas by the Congress 
of the United States to aid in the construction of cer- 
tain railroads and telegraphs in said State, and to ap- 
ply the same in the construction of such railroads and 
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telegraphs,” approved February 9th, 1864, did: accept 
the grant of lands so made by Congress; and whereas 
the legislature of said State by said act did agree to 
grant, bargain, and sell to the party of the first part 
hereto, in consideration (among other things) that said 
party of the first part should construct a railway from 
a point on the Union Pacific Railroad, Eastern Di- 
vision, at or near Fort Riley, down the Neosho River 
to the point where the Leavenworth, Lawrence and 
Fort Gibson Railroad enters the said Neosho Valley, 
said road to be constructed as in said act of the leg- 
islature and the above recited acts of Congress spe- 
scifically provided; and did agree, on the completion 
of sections of said road as therein provided, to con- 
vey by patent to the party of the first part hereto all 
the lands granted as aforesaid by Congress, and ap- 
plicable to the construction of the road last above 
mentioned ; and whereas ‘the party of the first part 
did, within six months after the passage of the above- 
recited act of the legislature of the State of Kansas, 
file their acceptance of the provisions of the above- 
recited act, and did thereby covenant and agree with 
the State of Kansas (among other things), covenant 
that they would construct the road herein indicated, 
and do and perform all and singular, the conditions 
and requirements in said acts of said legislature and 
of Congress contained; and whereas the party of the 
second part has since that time become a body cor- 
porate and politic, created and organized for the pur- 
pose of constructing a railroad from a point on the 
Union Pacific Railroad, Eastern Division, on or near — 
Fort Riley, to the southern boundary of the State of 
Kansas, by way of the Neosho Valley, and on the 
route of road contemplated in said acts of Congress 
and said legislature; and whereas the legislature of the 
State of Kansas has made to the said party of the 
second part a large appropriation to aid in the con- 


L/ 


struction of the line of road last above mentioned ; and 
whereas the great length of the main line of road of 
the party of the first part must delay the speedy con- 
struction of the road in the valley of the Neosho River; 
and whereas the publie good requires that there should 
be no conflict of rights in the construction of the road 
in said valley: Therefore, for and in consideration 


of one dollar to them in hand paid, the receipt whereof 


is hereby acknowledged, and in further consideration 
of the premises, covenants, undertakings, and agree- 
ments of the party ot the second part hereinatter con- 
tained and set forth, to be by said party kept, per- 
formed, and observed, the party of the first part hath 
bargained, sold, and assigned, and by these presents 
doth bargain, sell, and assign and transfer, set and 
deliver over, to the party of the second part, their 
representatives and assigns, all the rights, titles, and 
interests, franchises, authority, privileges, immunities, 
and liabilities held, acquired, possessed, and enjoyed 
for constructing, maintaining, operating, and enjoy- 


o- * 


y a railroad from the Union Pacific Railroad, East- 
cs 


end « 


ng 
ern Division, from a point at or near Fort Riley down 
the Neosho Valley to where the Leavenworth, Law- 
rence and Fort Gibson Railroad may enter the Neosho 
Valley, which rights, titles, interests, franchises, au- 
thorities, immunities, and liberties acerued to. and 
became vested in the parties of the first part by virtue 
of its acceptance of the provisions of the act of the 
legislature of the State of IXansas above recited, and 
its promise, covenant, undertaking, and agreement 
to do and perform all and singular the requirements 
and conditions of said act of said legislature and 
the acts of Congress hereinbetore recited and referred 
to; and in compliance by the party of the second 


part with the terms, requirements, and conditions of 


the above-recited acts the party of the first part au- 
6034 2 
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Be: 


theorize and empower the party of the second part to 
receive, hold, and enjoy any lands, property, or effects 
applicable to the construction of a railroad between 
the points aforesaid as fully and com pletely as the 
party of the first part might have held and enjoyed 
such lands, property, and effects had this assignment 
or transfer never been made. : 

[In consideration of the premises, and the further 
consideration of one dollar to them in hand paid, the 
receipt whereof is hereby acknowledged, the party of 
the second part, their legal representatives and as- 
signs, further agree, covenant, and promise with and 
to the party of the first part, their successors, legal 
representatives, and assigns, that they willand faith- 
fully do and perform all and singular the duties, 
obligations, and requirements imposed upon said 
party of the first part, and assumed and undertaken 
by said party under the several acts of Congress and 
of the State of Kansas heretofore cited and hereby 
referred to as more fully setting forth the obligations 
and liabilities hereby assumed, and that they will 
construct, maintain, and operate a railroad and tele- 
graph from a point on the Union Pacific Railroad, 
Kastern Division, at or near Fort Riley down the 
Neosho River Valley to where the Leavenworth, 
Lawrence and kort Gibson Railroad may enter said 
vallev, within the time required and on the terms and 
conditions prescribed in said acts ; and the party of 
the second part further agree, covenant, and promise 
the party of the first part that they will protect and 
hold free from harm or loss in property or estate the 
party of the first part against all forfeitures or penal- 
ties incurred or adjudged against said last-named party 
in consequence of any defalut or failure made or per- 
mitted after the date hereof in the construction, main- 
tenance, or operation of said road or telegraph em- 
braced in this agreement; and the said party of the 
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second part further agree that they will repay any and 
all moneys necessarily expended up to the date of these 
presents for engineer’s survey, plat, and profiles by 
the party of the first part upon the above-named line 
of railroad on the delivery to them of said engineer’s 
maps, plats, and profiles upon which such expendi- 
tures were made. 

[n testimony whereof the parties hereunto have 
subscribed their names and affixed their seals by or- 
der of the respective board of directors. 

On behalf of the Atchison, Topeka and Santa Fé 
Railroad Company— 


. 


SAMUEL C. POMEROY, President. a 


WILLIS GAYLORD, Seeretary. [SEAL 


[In behalf—the Union Pacific Railway, Southern 
Branch— 
R. McBRATNEY, _ [.. s.] 
N. S. GOSS, [L. S. 
Agents and {ttorneys. 
(The latter compuny has no seal.) 


[, hk. A. Barker, secretary of state, do hereby cer- 
tify that the foregoing is a true and correct copy of 
the original on file in this office. | 

In testimony whereof I have subscribed my name 
and affixed the great seal of the State this 15th day 
of January, A. D. 1867. 

| SEAL. | 


ems 


t, A. BARKER, 

: Secretary of State. 
{tT ' : ar Pf | : 
(Record, pages 47 to JU.) 


Upon July 26, 1866, Congress passed the following act: 
AN ACT granting lands to the Siate of Kansas to aid in the 
construction of a southern branch of the Unien Pacific 
Railway and telegraph from Fort Riley, Kansas, to Fort 
Smith, Arkansas. 
Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Con- 


Gress ASSECHLOLEE 


[’nion Paeifie Rat 


a railroad trom fort 
] 
i 


yi Aled, Phat tor the purpose of aiding the 
ailroad Company, Southern Branch, 
the same being a corporation organized under the 
laws ot the state ot Kansas. ro construct and Operate 


gs gone Were ° 
I. Riley, Kansas, or near said 
, 7 ‘ ‘ 

the vallev of the 


ot the State of 


: ; : . 
litaryv reservation. thence down 


¥ 


>: 7 17 , ° 
Neosho River to the southern line 


Kansas. with a view to an extension ol the sme 


through al portion Or tne Indian erritors LO ort 
| °, } } e } } + 
Smith. Arkansas. there is hereby cranted to the State 


of Kansas, for the use and benefit of said railroad 
company, every alternate section of land or parts 
thereof designated by odd numbers to the extent of 
five alternate sections per mile OT) each side ot said 
road and not exceeding in all ten sections per mile : 


. Lal] ar" er er 
but in ease it shall Appear that the United states 
have. when the line of said road 1s definitely loeated. 


} > ’ . 
any part thereof, granted as afore- 


said, or that the nieht ot pre -emption or homestead 

‘hed to the same, or that the same 
has been reserved by 1 United States for any pur- 
Pose whatever, then its | be the duty ot the Seere- 
cary ot the Inte riorto cause to be selected for the pur- 


poses atoresaid. from the public lands of the United 
‘ ] 
<O much 


states nearest to the sections above specified, 
] o- | a 
land as shall be equal to the amount of such lands ag 
the United States have sold. reserved. or otherwise 
nicht of homestead 


o 


appropriated, or .to which the 
settlement or pre-emption has attached as aforesaid, 
which lands, thus indicated by the direction of the 
Secretary of the Interior, shall be reserved and held 
for the State of Kansas for the use of. said company 
by the said Secretary for the purpose of the construc- 
tion and operation of said railroad, as provided by 
this act: Provided, That any and all lands hereto- 


fore reserved to the United States by any act of Con- 
gress, orin any other manner by competent author- 


a Be 


LY, tor the purpose ol aiding’ in anv object OT inter- 
nalim OVO] } - other pur atever | , 
hal improvement or other purpose whatever, be, an 
Y : 
the ALLIC a ‘e | re| V es }" ed Ac exes fed Trom the 
L 2a' SaAlLit art ere iJ » AGADOE VENA CaLEts ' ‘ WPL i tiOtil iif 
; ; ‘s ; } } 
Upt ration ot this act, « xcept so far as it Mav ve round 
i , 4 { aa ye ] 
necessary to ioecate the rout | (i i throug n 
srl 1 lands. 3 sae) — 
SUCH) PTeseryvet bALICES, LL ViliCll Cast Liv | O| WAV. 
two hundred feet in width, Is erebp rranted, sub- 
r . { i] i > i j 
rect » The approval Or tive iresident i it nited 
] evr had a | 
= | i sii i) -€) ‘f (7 pif / Pnat Lit bLIGAS Li DY 
j j 1] | | mm — , +. 
i ¢ ' bletil nal if SCPICCT (} DOePV OG Wert, iMLiieés 
|; 1 iw ] 
ne 11ne oF sAI1G road. 
* “ik 
! } : j 1] Se 4 
SI ind be wt further ¢ ced, Lhat the grants 
: } - }* ' ; 
nereovy made is upon condition that said < iMNpany, 
+? , ‘| , . 5 ' > i | 17 ’ 
f pne Construction OF WS road, snall c.CCD IU if 
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munitions of war, SUP poate Ss, ana PUD ile stores Upon 
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its road for the Government of the United States, 
free from all cost or charge therefor to the Cwovern- 
4 | ~ | ] , 
ment, when required to do so by inv department 
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the wovernor ot the state of] Kansas Ssoaii eertiftv 


} > : . a | : ’ ’ 
that anv section of ten consecutive miles ol said road 
val aay } -_ aa el } = mile 
is completed lt) a exood, substantial, and workmanlike 


patents for SO many sections oOo} the land herein 

. ! : ’ ar . ] 1 P . 

oranted within the limits above named and eotermi- 
} 


“11 . ; ae : 
nous WIth said completed Section hereinbetore cranted: 


and when certificates of the governor aforesaid shall 
he presented to said secretary ot the Conn | 
aforesaid, of each successive section of ten consecu- 
tive miles of said read, the said Secretary shall in 
like manner issue to said company patents for the 
| 


> , ° ° . } ° y he 
and tor each of said sections of road as in the first 


&)¢) 


instance, until said road shall be completed: Pro- 
vided, That if said road is not completed within ten 
years from the date of the acceptance of the grant 
hereinbetore made, the lands remaining unpatented 
shall revert to the United States. 

SEC. 4. And be it further enacted. That aS SOOD as 
said company shall file with the Secretary of the In- 


terior maps of its line, designating the route thereof, 


it shall be the duty of said Secretary to withdraw 
from the market the lands granted bv this act, in 
such manner as may be best caleulated to effect the 
purposes of this act and subserve the public inter- 
est. 

x 

SEC. 7. And be a further enacted, That the aec- 
ceptance of the terms, conditions, and impositions of 
this act by the said Pacific Railroad Company, South- 
ern Branch, shall be signified in writing, under the 
corporate seal of the said company, duly executed 
pursuant to the direction of its board of directors 
first had and obtained, which acceptance shall be 
made within one year after the passage of this act, 
and not afterwards, and shall be deposited with the 
Secretary of the Interior. 

SE . 3. And be it further enacted, That said Pa- 
cific Railroad Company, Southern Branch, its succes- 
sors and assigns, is hereby authorized and empowered 
to extend and construct its railroad from the south- 
ern boundary of Kansas south through the Indian 
Territory, with the consent of the Indians, and not 
otherwise, along the valley of Grand and Arkansas 
Rivers, to Fort Smith in the State of Arkansas; and 
the right of way through said Indian Territory is 
hereby granted to said company, its successors and 
assigns, to the extent of one hundred feet on each 
side of said road or roads, and all necessary grounds 


ay. a 


Se 


aa 


U pon December is. LS66, I 
( ompany, Southern Branch, filed its map of definite loea- 


tion with the Secretary of the Interior, duly certified and 


for stations, buildings, work-shops, machine-shops, 
switches, side tracks, turn-tables, and water stations. 


>K “ 


Sec. 11. And be it further enacted, That any rail- 
road company chartered under any law of the United 
States, or any State which may have been heretofore 
or shall hereafter be organized by any act of the 
Congress of the United States, may connect with 
and consolidate with this railroad company, after the 
same shall be located to the valley of the Neosho or 
Grand River, upon just, fair, and equitable terms, 
tO be agreed upon between the parties, as shall not 
be against the public interest or the interest of the 
L’nited States. 

Approved July 26. 1S66. 

(U.S. Statutes at Large, vol. 14, page 289.) 


the Union Pacifie Railroad 


indorsed, as follows: 


STATE OF KANSAS, 

( ounty of Shawnee 83 
G. M. WALKER, of Lawrence, in Douglas County 
and State of Kansas, being duly sworn, deposes and 
says that he is the chief engineer of the Union Pa- 
cific Railway Company, Southern Branch, and has 
been such chief engineer since the Ist day of Sep- 
tember, 1865: and that, as said chief engineer, did 
survey and mark upon the ground the line or route 
of the said railway from Junction City, near Fort 
Riley, Kans., to Council Grove, Kans., at the times 
respectively designated by dates which are included 
between flag-staffs upon and along the route of said 


that from Coun- 


railway, as delineated on this map ; 
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3, A. D. 1863, entitled “An act for a grant of lands 


to the State of Kansas in alternate sections, to aid 


in the eonstruction of certain railroads and tele- 


graphs in said State,” with the act of the legislative 
assembly of the State of Kansas, approved ebru- 
ary 9, A. D. 1864, entitled “An act to accept a grant 
of lands made to the state of Kansas by the Con- 
gress of the United States, to aid in the construction 
of certain railroads and telegraphs in said State, and 
to apply the same to construction of such roads and 
telegraphs,” granting certain lands to the said road 
herein named, 

[In testimony whereot have hereunto set my 
hand and caused to be affixed the great seal of the 
State of Kansas. 

Done at Topeka this 17th day of November, A. 
[). 1866. 

[. S. | S. J. CRAWFORD, 


(7 ore rior, 


R. G. BARKER, | 
Secretar Oo} State. 


1) 7 » » war 1 Pie si . a : eae —_ oad 
On December 26th, 1866, it filed the following accept- 


4 


ance with the same officer: 


Acceptance ot Aet O} July 26. lL S66. OY M.. A. and 
Pi . . . 


ee at 


‘Lo the Secretary oft the 
ington, D. C.: 


nterior Department, Wash- 

Sir: This is to certify that at a legally convened 
rrhe eting of the directors ot the Union Pacific Rail- 
way (Southern Branch) Company, the same being a 
corporation originally chartered under the laws of the 
State of Kansas, at Emporia, Lyon County, Kan- 


warty, 


~~ cenatieninarecicite, 
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sas, on the 8th day of August, A. D. 1866, the fol- 
lowing resolutions were adopted : Sia eho 

Resolved, That the terms, conditions, and imposi- 
tions of a bill granting lands to the State of Kansas 
to aid in the construction of the Southern branch of 
the Union Pacific Railway and Telegraph from Ft. 
Riley, Kansas, to Ft. Smith, Arkansas, passed by 
Congress 24th day of July, A. D. 1866, and approved 
by the President 26th day of July, A. D. 1866, be, 
and the same are hereby, accepted by the said Union 
Pacific Railway (Southern Branch) Company; and 

Re solved. That a COpy of this resolution. properly . 
authenticated, be forwarded to the Secretary of the 
Interior. 

Given under our hands and the corporate seal of 
the Union Pacific Railway (Southern Branch) Com- 
pany, at Emporia, Lyon County, Kansas, this sixth 
(6th) day of December, A. D. 1866. 

N. S. GROSS, 


Pres. U. P. R’ly (Southern Branch) Co. 


Seal Union Pacific Railway, 
incorporated Sept. 25, 1865, 
Southern Branch. | 


P. B. MAXSON, 


See. U. P. Rly (Southern Branch) Co. 


Kndorsed: ‘“ Union Pacific, Southern Branch. 
Kmporia, Kans.,” December 6, 1866. P. B. Max- 
son. Resolution of the board of directors of the 
oe oe ie i Bee accepting the act of Congress ap- 
proved July 24, 1866.. Ack. Jan’y 4, 1867. 


(Rec.. page 76.) 
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ern Branch) Company from Junction City, near Fort 
Riley, Kansas, to the northern boundary of the Osage 
lands. | 

Answered January 7, 1867. 

(L., G. R. R., vol. 1, 140.) 

Engineer office, Jan. 5, 1867, Department of In- 
terior. 

Defendant's proof No. D. Exhibit B, 


DEPARTMENT OF THE INTERIOR, 
Washington, Feb. 6, 1884. 

I, H. M. ‘Zeller, Secretary of the Interior, hereby 
certify that the paper hereto attached is a true copy 
of the original as the same appears of record in this 
Department. 

In testimony whereof I have hereunto subscribed 
my name and caused the seal of the Department to 
be affixed the day and year first above written. 

[SEAL. | H. M. TELLER, 


Secretary. 
Defendants proof No. 5, Exhibit B. 


Letter of O. H. Browning, Secretary of Interior, Jan- 
uary 7, 1867. Certified to by Secretary of In- 
terior. 

DEPARTMENT OF THE INTERIOR, 
Washington, D. C., January 7, 1867. 
Sir: [ have received the joint letter of yourself 
and J. I’. Cox, esq., dated the 3d instant, requesting 
that it be placed on file as declaratory of the pur- 
poses for which the Union Pacific Railway (Southern 

Branch) Company presented and filed a map of the 

definite location of the line of said road from Junc- 

tion City, at or near Fort Riley, Kansas, to the north- 
ern boundary of the Osage lands. 


You state that you “claim on behalf of said com- 
pany all the grants for the construction of a railroad 
on any part of said line made to the State of Kansas 
by the acts of Congress approved March 3, 1868, 
and July 1, 1864, said lands having been assigned to 
it by the Atchison, Topeka and Santa Té Railroad 
Company, to which they were granted by the State 
by an act approved February 9, 1864, accepting said 


{ | grants,” and also all the lands granted to the State 
! of Kansas for the Union Pacific Railway (Southern 
Branch) Company by the act of Congress approved 


July 26, 1866. 

While this Department doubts not the rights of 
the Union Pacific Railway (Southern Branch) Com- 
pany under the latter act, it cannot recognize said 
company as entitled to the benefits of the- acts of 
Congress approved March 3, 1865, and July 1, 1864, 
until it shall have established, by due proofs, a title 
to all the rights and interest vested under said acts 
in the Atchison, Topeka and Santa Fé Railroad 


Company. 

The map, however, will be filed and appropriate 
action taken in regard to it under the act of Congress 
approved July 26, 1866. 

[ am, sir, very respectfully, your obedient servant, 

O. H. BROWNING, 
Secretary. 
N.S. Goss, esq., president Union Pacific Railway,5S. 

b., Co., care Jno. T. Cox, esq., Senate P. O., Wash- 
ington, D. C. 

Defendant's proof No. 6, Eehibit B. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., February 6th, 1884. 
I, N. C. McFarland, Commissioner of the General 
Land Offtce, do hereby certify that the annexed copy 


letter dated January ost, L867. and addressed 
to Hon. secretary of the Interior by N. ». Gross, 
president and attorney, and J. ‘T. Cox, agent and at- 
Lorney of the LT nion Pacific Railway ¢ ompany, South- 
ern Branch, is a true and literal exe map yneation ot the 
original on file in this office. 

[In testimony whereof [ have hereunto subscribed 
my name and eaused the seal of this othee LO be affixed, 
at the city of Washington, on the day and year above 
writte n. 

SRAIL. N. C. McFARLAND, 


| aes r of the (7¢ neral Land O thee. 


r of Goss and Cox, of January 31, 1867, in regard 
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WASHINGTON, -D. C., January 31, 1867. 
Hon. O. H. BROWNING. 
Secretary of the Interior. 
Sir: We have the honor to acknowledge the re- 
ceipt of yours of the 7th instant, in which you state 


that — 


cow] hile this ae ohm doupt not the richts of 


the Union Pacitic Railway (Southern Branch) Com- 


pany, under the latter acts (referring to the act of 


Congress approved July 26, 1866), it cannot recog- 
nize said company as entitled to the benefits of ‘ the 
acts of Congress approved March 5, 1863, and July 
L, 1864, until it shall have established, by due proofs, 
a title to all the rights and interests vested under said 
acts in the Atchison, Topeka and Santa Fé Railroad 
Company.” 

In compliance with your request we herewith trans- 
mit a certified copy of the transfer and assignment 
from the Atchison, Topeka and Santa Fé Railroad 
Company to the Union Pacitic Railway (Southern 


*pe> 
Jo 


Branch) Company of all the rights and interests vested 
in the Neosho Valley Branch of said railroad com- 
pany under the acts of Congress approved March 3, 
1863, and July 1, 1864, and of the act of the legis- 
lature of the State of K: ansas, approved F ebruary 9, 
1864, accepting said grants. 
We would therefore respectfully ask that it be 
pl aced on file and ; accepted as the proof required. 
Yours truly, We., 
N. S. GOSS, 
President and Attorney. 
JOHN T. COX. 
Agent and Attorney Union Pacific Railway 
(Sout thern Bi ‘anch) ) Company. 


Defendant’s Proof No, 7, Exhibit B. 


DE PARTMENT OF THE INTERIOR. 
GENERAL LAND OFFICE, 
Washington, dD. c. Januar Y l/, L383. 


[. N. C. MeFarland, Commissioner of the Gen- 
eral Land Office, do hereby certify that the annexed 
copy of office letter, dated March 19, 1867, addressed 
to the register and receiver at Humboldt, Kansas, and 
directing them to withhold from entry and sale, for 
the benefit of the grant of July 26, 1866, certain lands 
in the limits of said grant in their district, is a true 
and literal exemplification of the original letter as 
shown by the records of this office. 

[n testimony whereof I have hereunto subscribed 
my name and caused the seal of this office to be af- 
fixed, at.the city of Washington, on the day and year 
above written. | 

[SEAL. | N. C. McFARLAND, 


Commissioner of General Land Office 
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Upon February 26, 1867, the Kansas legislature passed 
the following act : 

RESOLUTION ratifying the transfer of certain railroad lands, 
Resolved by the legislature of the State of Kansas, 

That the transfer and assignment of the Atchison, 

Topeka and Santa Fé Railroad Company, made and 

executed on the 19th day of March, A. D. 1866, to the 

Union Pacific Railway Company, Southern Branch, | 

of all the rights, titles, interests, authority, privileges, 

immunities, and liberties, held, acquired, possessed, 

and enjoved, for constructing, maintaining, operating, 

and enjoying a railroad from a point on the Union 

Pacific Railroad, Eastern Division, at or near Fort 

Riley, down the Neosho Valley to where the Leaven- 

worth, Lawrence and Fort Gibson Railroad may 

intersect the Neosho Valley, be, and the same is ( 

hereby, ratified and confirmed: Provided, ‘The term 

franchise, as used in the said transfer and assignment, 

shall not be construed to impair in any way the -_ 

charter of said Atchison, Topeka and Santa Fé Rail- 

road Company. 
Approved Hebruary 26, 1867. 
S. J. CRAWFORD, 
(yovernor. 

March 25, L867, the Secretary of the Interior addressed 
the following communication to the Commissioner of the 
General Land Office : 

Decision of Sec tary of interior. 

Decision of the Secretary of the Interior directing 
withdrawal of land for U. P. R’?y Co., S. B., certi- 
fied to by the Commissioner of General Land Office. 

DEPARTMENT OF THE INTERIOR, 
Washington D.C., March 25, 1867. 
Sir: Under date of the 19th ultimo I sent to you 
a map of the Union Pacific Railway, Southern Branch, 
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showing the route of said road in Kansas from June- 
tion City down the Neosho Valley to the northern 
boundary of the Osage lands. 

A grant of land was made to the State of Kansas 
to aid in the construction of this road July 26, 1866. 
(Stat. 1866, page 289.) 

By acts of Congress approved March 3d, 1863, and 
July 1, 1864, grants of land were made to the said 
State to aid in the construction of certain other rail- 
roads. By said act of 1863 one of these roads and 
its branch, the Atchison, Topeka, and Santa Fé rail- 
road, is from Atchison; via Topeka and (as amended 
by act of 1864) Emporia, to the western line of the 
State, in the direction of Fort Union and Santa Fé, 
New Mexico, and the branch, trom where the main 
line crosses the Neosho (at Emporia), down the Neosho 
Valley to where the road from Leavenworth and 
Lawrence enters said valley. 

The said act ot LS64 is for cl railroad from Km- 
poria to Junction City. 

The ground from Emporia southwardly is covered 
by the grants of 1863 and 1866, and from that point 
northwardly by the grants of 1864 and 1866. 

N.S. Goss, esq., president of the said Union Pa- 
cifie Railway Company, South Branch, claims on 
behalf of said company “all the grants for the con- 
struction of a railroad on any part of said jine made 
to the State of Kansas by the acts of Congress ap- 
proved March 3, 1863, and July 1, 1864, said lands 
having been assigned to it by the Atchison, Topeka, 
and Santa I*é Railroad Company, to which they were 
granted by the State by an act approved February 
9, 1864, accepting said grants,” as well as the lands 
oranted by the said act of July 26, 1866. A cer- 
tified COpy of that assignment, also a certified COpy 
of resolution No. 6 of the legislature of Kansas, ap- 
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proved February 26, 1867, ratifying the same, have 
been filed by Mr. (OSS. 

The grant of the State of Kansas by the said acts 
of 1863 and 1864 is the alternate odd-numbered 
sections for ten sections in width on each side of the 


roads and branches, with the right of indemnity for | 


lands disposed of from odd sections outside of ten 
and within twenty miles of the same, provided, “that 
any and all lands heretofore reserved to the United 
States by an act of Congress, or in any other manner 
by competent authority, for the purpose of aiding in 
any object of internal improvement, or for any other 
purpose whatsoever, be, and the same are hereby, 


reserved to the L'nited States from the operation of 


this act,” except when it is found necessary to locate 
the routes through such reserved lands; in that case, 
the right of way is granted subject to the approval 
of the President of the United States. 

The lands thus granted are subject to the disposal 
of the legislature for the purpose of aiding in the 
construction of the railroads exclusively, “and for no 
other purpose whatever, and shall be disposed of only 
as the work progresses through the same, as in this 
act provided,” which is, that the State may sell 120 
sections before any road is built, and thereafter 120 
sections upon the completion of every twenty miles, 
“provided that if any part of said roads and branches 


is not completed within ten vears from the passage of 


this act no further sale shall be made, and the lands 
unsold shall revert to the United States.” 

The grant to Kansas by said act of July 26, 1866, 
is for alternate odd-numbered sections to the extent 
ot five alternate sections per mile on each side of said 
road, not exceeding in all ten sections per mile, with 
right of indemnity outside of ten and within twenty 
miles from both the odd and even sections, provided 
that any and all lands reserved to the United States 


| 
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by any act of Congress, or in any other manner by 
competent authority, for the purpose of aiding in any 
object of internal improvement or other purpose 
whatever are reserved and excepted from the act, 
except the right of way of 200 feet in width through 
such reserved lands, subject to the approval of the 
President of the United States. 

This grant of lands is declared to be made upon 
the condition that said company, after its construc- 
tion, shall keep it in repair and use, and shall at all 
times transport United States troops, supplies, and 
public stores free from all cost or charge therefor to 
the Government, and the granted lands are to inure 


to the benefit of said company upon the governor of 
Kansas certifying to the completion of any section of 


ten consecutive miles of: road, the lands within the 
limits of such completed section and coterminus with 
the same are to be patented to the company. Upon 
said company filing with the Secretary of the Inte- 
rior maps of its line designating the route thereof it 
is made his duty to withdraw from market the lands 
cranted in such manner as to effect the purpose of 
the act and subserve the public interest. The right 
ot way through the public lands is eranted tO sald 
Company, its successors and assigns, tO the extent ot 
200 feet where the same may pass through the public 
domain; also all necessary ground for station-houses, 
workshops, &c., with the right to take from the public 
lands adjacent to the line of said road material for 
the construction thereof. 

The acceptance by said company of the terms and 
conditions of the grant, duly executed, has been filed. 

The said railroad company is also authorized to 
extend and construct its railroad from the southern 
boundary of Kansas through the Indian Territory, 
upon certain conditions, 
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The State of Kansas will, upon complying with 
the terms, conditions, and sipulations of said acts of 
Mareh >. 1863. and July i. 1864. become entitled to 
the lands wranted by said acts. To enable the State 
to do so the Jand may be withdrawn for that purpose, 
and you will issue the necessary instructions to the 


] a. _— ly 4 . | : . z = ] y 
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[In virtue of said assignment and the ratification 
thereot by the leoisiature Ol the State Ol I. ansas, 
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the lands inurine to the State un 
i] ljusted to the State for the 
benefit of said Union Paeific Railway (Southern 
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remain to the | nited States ol] odd sections within 


2 ° P : °7 ; . 4 ] al 
the limits of twenty miles on each side of the rail- 


road between the termini mentioned, the said Union 
Pacific Railway (Southern Branch) Company will 
become entitled to patents for such odd sections, and 
also for such even sections as remain to the United 
States outside the ten and within twenty miles of 
the road, upon complying with all the terms, condi- 
tions, and stipulations of said act of July 26, 1866. 

If the even sections of land remaining to the 
[) nited States outside of the 10 and within the 20 
miles have not been withdrawn, vou will issue the 
necessary instructions to the land officers in Kansas 
withdrawing the same, 
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The map of definite location of the route of said 
railroad, now on file in vour office, will become the 
basis of adjustment of the grants under said acts. 

The certified copies of assignment and act of the 
legislature referred to are herewith to be placed on 
the files of vour office. 
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pany, Southern Branch, now known as the Missouri, 
Kinch and ‘Texas Railway Co., and has been such 
engineer since Nov. 1, 1869; that the line on this 
map, commencing at Junction City, at or near the 
center of section twelve (12), in township twelve (12) 
south, of range five (5) east, and terminating at the 
southern line of the State of Kansas, at a point three 
thousand five hundred and ten (3,510) feet east of the 
twenty-seventh (27th) mile post or mound and one 
thousand seven hundred and eighty-four (1,784) feet 
west of the twenty-sixth (26th) mile post or mound 
on said southern line of the State of Kansas, shows 
the line of the route of said road in connection with 
the lines of the public surveys; that the road be- 
tween those points has been comple ted and equipped 
as required by law. 
O, B. GUNA, 
( hief Hngineer. 


Sworn and subscribed this 9th day of July, 1870, 
before me— 
[SEAL. | THOMAS HOOKEY, 
Notary Pubhe. 


[t is hereby certified that O. B. Gunn is the chief 
engineer of the Union Pacific Railway Company, 
Southern Branch, now known as the Missouri, Kan- 
sas and Texas Railway Co., and that the location of 
the road as represented on this map is correct and 
approved by the company, and also that the said por- 
tion of the said road has been completed and equipped 
in all respects as required by law. 

LEVI PARSONS, 
President. 
Attest : 
Hi. B. HENSON. Secretary. 


ca 
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EXECUTIVE OFFICE, 
3 Topeka, Kansas, July 13, 1870. 


[, James M. Harvey, governor of the State of 
Kansas, do hereby certifv that this map and profile 
of the Union Pacific Railway Company, Southern 
Branch, now known as the Missouri, Kansas and 
Texas Railway Co., has been filed in my office by the 

| said railway company, and shows that portion of the 

said railroad commencing at Junction City, at or near 

the center of section 12, town 12 south, range 5 east, 

and ending — southern line of the State of Kansas 

at «a — thousand. five hundred and ten (3,510) feet 

east of the 27th mile post, and one ecdiacnd seven 

hundred and eighty-four (1,784) feet west of the 

twenty-sixth (26th) mile post on said southern line 

of the State of Kansas, which has been completed and 

equipped as _— by the acts of Congress grant- 

| ing lands to the State and to the said railroad com- 

ae pany, approved aac 3d, 1863, July Ist, 1864, and 
July 26th, 1866, and the act of the legislative as-- 
sembly of the State of Kansas approved February 
9th, 1864, entitled “ An act to accept a grant of lands 
made to the “tate of ’ Kansas by the © ongress of the 
United States to aid: in the construction of certain 
railroads and telegraphs in said State, and to apply 
the same to construction of such roads and telegraphs.” 

[n testimony whereof I have hereunto set my hand 
and caused to be affixed the great seal of the State. 

Done at Topeka this thirteenth day of July, 1870. 

| SEAL. | JAMES M., HARVEY, 

(rovernor. 
Attest 
THOMAS MooNLIGHT, 
Secretary of State. 


(Here follows diagram marked p. 92. Record pages 
51 and 52.) 
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August 8, 1872, the Missouri, Kansas and Texas Rail- 
road Company and the Leavenworth, Lawrence and Gal- 
veston Railway Company presented at the land office in 


Independence, Kans., the following document: 
Complainant's Proof No. 7 ih Levhihit A. 
Defi ndant’'s Proot Vo. 1(). Kaehabit B. 


Last of lands selected August 8, 1872. by the AM.. K. 


. 


and ‘T. R’P?y Co., andthe I., L.and G. R’Py Co. 


STATE OF KANSAS, U. S. LAND OFFICE, 
Independence, August 8, 1872. 

The Missouri, IKansas and Texas Railway Com- 
pany (formerly the Union Pacitic Railway, Southern 
Branch ) and the Leavenworth, Law rence and Cral- 
veston Railway Company, under and by virtue of the 
act of Congress entitled “An act. for a grant of 
nate sections to 


lands LO the State Ol Kansas 1) alte) 
ilaoads and tele- 


aid in the eonstruetion of certain rail 
graphs in said State,” approved 3d March, 1868, as 
to both of said companies, and “An act granting 
lands to the State of Kansas to aid in the COnStTruc- 
tion of a southern branch of the Union Paeifie Rail- 
way and ‘Telegraph from Tort Riley, Kansas, to 
Fort Smith, Arkansas,” approved 26th July, 1866, 
as to the Missouri, Kansas and Texas Railway Com- 
peny, and under and in pursuance of the rules and 
revulations preseribed by the Commissioner of the 
General Land Office, hereby make and file the fol- 
lowing list of selections of public lands claimed by 
said companies as a portion of the lands within the 
indemnity limits common to both roads, Inuring’ to 
them, and to which they are entitled under and by 
virtue of tre grants and provisions of the said acts of 
Congress, and the location of the lines of routes of 
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( ObDLpahs and the said Leave owerth., Lawrence aud 
Galveston Railroad Company as inuring to them to 
aid Wn the construction of the railroads from ort 
Rilev, Kansas, to Fort Smith, Arkansas, and from 


the eitv of Leavenworth bv wav of the eitv of Law- 


rence To the southern line ot the State in the direction 


44 


of Galveston Bay, Texas, for which a grant of land 
was made by the acts of Congress approved 3d March, 
1863, and 26th July, 1866; that said lands are 
vacant, unappropriated, and are not interdicted min- 
eral, nor reserved land, and are of the character 
contemplated by the grant, being within the limits 
of twenty miles of each side of the lines of the routes, 
for a continuous distance of twenty-three miles, of 
the Missouri, Kansas and Texas Railway, and of 
twenty-two miles of the Leavenworth, Lawrence and 
Galveston Railroad, being for that portion of each 
road starting from the north line of NW. quarter 
of section five, township twenty-three south, of range 
sixteen (16) east, as to the Missouri, Kansas and 
Texas Railway, and from the north line of northwest 


quarter of section six, township twenty-three south, - 


of range nineteen east, as to the Leavenworth, Law- 
rence and Galveston Railroad, and ending as to the 
first-named road at the south line of lot one of section 
twenty-nine, township twenty-six south, of range 
eighteen east, and as to the last-named road, at the 
south line of lot three, of section twenty-seven, town- 
ship twenty-six south, of range eighteen east, the said 
lands being in the indemnity limits of both said rail- 
roads, and the same are only partial selections of the 
lands claimed by the said railroad companies, the 
right being reserved to make other and further joint 
selections of such lands within their joint limits as 
may be found after investigation to inure to them. 
JNO. W. SCOTT, 
Land Commissioner of L., L. and G. Rh. R. Co. 
N. S. GOSS, 
Acting Land Commissioner M., K. and T. R’Vy Co. 
Subscribed and sworn to before me this 8th day of 
August, A. D. 1872. 
P. B. MAXSON, 


Register. 
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1, P. B. Maxson, register of the land office at In- 
dependence, Kansas, do hereby certify that the above 
affidavit was taken and subscribed before me this 8th 
day of August, 1872. 

P. B. MAXSON, 
Register. 


UNIrepD STATES LAND OFFICE, 
Independence Kansas, August 8, 1872, 

We hereby certify that we have carefully and criti- 
cally examined the foregoing list of lands claimed by 
the Missouri, Kansas and ‘Texas Railway Company 
(formerly the Union Pacific Railway, Southern 
Branch), and by the Leavenworth, Lawrence and 
Galveston Railroad. Company, under the grants to 
the State of Kansas by acts of Congress approved 3d 
March, 1863, as to both of said roads, and by act of 
Congress approved 26th July, 1866, as to the Mis- 
sourl, Kansas and Texas Railway Company, and 
selected jointly by Isaac T. Goodnow, the duly 
authorized agent of the Missouri, Kansas and Texas 
Railway Company, and by John W. Scott, the duly 
authorized agent of the Leavenworth, Lawrence and 
Galveston Railroad Company, and we have tested 
the accuracy of the said list by the plats and records 
of this office, and that we find the same to be cor- 
rect ; and we further certify that the filing of said 
list is allowed and approved, and that the whole of 
said lands are surveyed public lands of the United 
States and within the limit of twenty miles on each 
side of said roads, and that the same are not nor in 
any part thereof returned and denominated as min- 
eral land or lands, nor claimed as swamp lands, nor 
is there any homestead, pre-emption, State, or other 
valid claim to any portion of said lands on file or 
record in this office. | 

We further certify that the foregoing list shows an 


th 


assessment of the fees payable to us allowed by the 
act of Congress approved July = 1864, and contem- 
plated by circular of instructions, dated January 24, 
1867, addressed by the Commissioner of the General 
Land Office to registers and receivers of the United 
States land offices, and. that the said companies have 
paid to the undersigned, the receiver, the full sum of 
$304 in full payment and discharge of said fees. 
P. B. MAXSON, 
Register. 
M. W. REYNOLDS, 
— Receiver. 


(Ree., pages oi to 41.) 


To the list of lands thus selected jointly, the Leaven- 
worth, Lawrence and Galveston Railroad Company ap- 
pended the following relinquishment : 

for the purpose of partition, the Leavenworth, 
Lawrence and Galveston Rk. R. Company, by the 
hand of its president and over the seal of the com- 
pany, hereby relinquish all their right, title, and in- 
terest in and to the aforedescribed lands (embraced 
in Independence joint indemnity list No. 3) to the 
Missouri, Kansas, and Texas Railway Company, 
their successors and assigns, and request that patents 
therefor may issue to said Missouri, Kansas and Texas 
Railway Company. | 

In witness whereof the Leavenworth, Lawrence 
and Galveston R. R. Co. have as aforesaid signed 
and sealed, at Chicago, in the State of Illinois, this 
thirteenth day of December, A. D. 1872. 

[SEAL. |] J. M. WALKER, 


President. 
Endorsed: No. 4118. Filed Dee. 20, 1884. A. 
S. Thomas, clerk. 


(Reec., page 46.) 
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That list Was, on April 7th. 1873. eertitied tO the State 


of Kansas as follows: 


; Last O} lands and certificate OT ( OMLDLISSIOVe? OF (ve ji- 


eral Land Cie ; 


Missouri, Kansas and Texas Railroad—kKansas. 


< Last of lands in the district of lands subject to sale 
at Topeka and Independence, within the twenty-mile 


limits, eranted CO the State ot kansas DY the Act ot 
Congress approved the 3d of March, 1863, entitled 
“An act for a grant of lands to the State of Kansas 
in alternate sections LO aid In the construction ot cer- 


aan ot 3” ‘ ‘ } 3) 3 aan tent ) i . 
tain railroads and: telegraphs in said State,” desig- 


¢ } j > . ._ 
4 nated by odd numbers for ten sections in width on 
4 : ys : mrs 8 — ; rs 1 Q 
each side Or said railroad. which the [ nited States 


had not sold or to which the right ot pre -emption or 
homestead had hot attached. [neludine those mn 
ee controversy. 


( Ree., page Jere ) 


DEPARTMENT OF THE INTERIOR. 
GENERAL LAND OFFICE, April 7, 1878. 


[, Willis Drummond, Commissioner of the Gen- 
eral land ()thiece, do hereby certify that the tor SO- 
ing. OD pages one tO seven, inclusive, 1s a correct and 
true list of the tracts of land within the twenty-mile 
limits granted to the State of Kansas by the act of 
Congress approved March 3, 1863, entitled “ An act 
for a grant of lands to the State of Kansas in alter- 
nate sections LO aid in the construction ot certain rail- 
roads and telegraphs in said State,” bein the vacant 
and unappropriated lands in the alternate sectio 
designated by odd numbers, for ten section v1 
on each side of the Missouri. Kansas and Texas Rail- 
road in Kansas. 3 


sin w 


is 


And it is further shown by letter of the Secretary 
otf the [Interior tO the (commissioner ot the (;eneral 
Land Office, dated July 25. 1870. and map there- 


with. duly certified by the governor of the State of 


Kansas, that the said Missouri, Kansas and Texas 
Railway Company has fully completed and equipped, 
as required by the act, the said railroad from Junc- 


tion City to the southern boundary of the State of 
Kansas, 

And they are now submitted for the approval of 
the Secretary of the Interior, in accordance with the 


*) 


requirements of the said act of March ed, 18638, sub- 
ject to all its conditions, and to any valid interfering 
rights which may exist to any of the tracts embraced 
in the foregoing list. 

In testimony whereof I have hereunto subscribed 
my name and caused the seal of the General Land 
Office to be affixed, at the city of Washington, on the 


day and year first herein above written. 
[ SEAL. | WILLIS DRUMMOND, 


Commissioner. 
DEPARTMENT OF THE INTERIOR, 
Washington, Apru 10, 1873. 
Approved, subject to the conditions above men- 
tioned. 
C. DELANO, Seeretary. 
(Record, page D6. 
This certification was forwarded with the following let~- 
ter to the governor of Kansas: 
DEPARTMENT OF THE INTERIOR. 
GENERAL LAND OFFICE, 
Washington, dD, a April 12, 1873. 
Hon. Tuos. A. OSBORN, 
Governor of Kansas, Topeka, Kansas. 
Sir: Herewith I have the honor to transmit ex- 
emplified copy of approved list No. 5, embracing 
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) NOR FF j - ] 4h | - » ees hat 
>,oo0.o1 acres, selected in the lopeka aistrict, and 
9A QAR QO anar on . lang lo} lictrict 

24,345.99 aeres in the [ndependence district, total 


(.(452.900 aere S, as lands Inurine under the act ot 
Ma re h , ¥ L865. tO the state ot Ka nsas fol 
fit of ‘* Missouri, Kansas and Texas Railroad Com- 


ny. 
The list was returned by you in conformity with 
our letter of 18th ulto., for correction in certificate. 
under act March od, 1863, which has been properly 
made, 
Please acknowledge its receipt 

I alii, sir, very re spectfiu lly, 


WILLIS DRU MMOND. 


Con iq) LISSIUE n71e7. 
1 ) v * o> \ 
(Record, p. 09). 


On the 19th of May, 1873, these lands were patented 


to the Missouri, Kansas and Texas Railroad ¢ ompany, as 


follows: 
ExHipBir D. 
The State of Kansas to all to whom these presents 
shall come, greeting : 
W hereas the Missouri, Kansas and Texas Railway 
Co., » having constructed a railroad and telegraph line 


iro Ju imetio n CO} Ity LO the southern boundary of the 
ihe of Kansas, is entitled under the provisions of 
the act of Congress approved March 8, one thousand 


elg7ht hundred and sixty-three (1863), entitled “An 
act for a grant of lands to the State of Kansas in al- 
ternate sections to aid in the construction of certain 
railroads and teleer: iphs 3 in said State,” and of the 
act of the legislature of the State of Kansas, approved 
February 9th, one thousand eight hundred and sixty- 
four (1864), entitled ““An act to accept a grant of lands 


4 


6034 


: 
H 
; 
; 
; 
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made to the State of Kansas by the Congress of the 
United States to aid in the construction of certain 
railroads and telegraphs in said State, and to apply 
the same to the construction of such railroads and 
telegraphs,” to the following described tracts of land 
as certified by the Commissioner of the General Land 
Office and approved by the Secretary of the Interior, 
April 10th, one thousand eight hundred and seventy- 
three (1873), said to contain twenty-seven thousand 
seven hundred and thirty-two and ;5°. acres, namely : 


(} 0) 


Subdivisions. msec. T S. R ¢ 
spe, nw, &w3se... jenahe mee =e 24 20 
Se ,ne, &e se aN ia sa ‘ ane : 27 24 20 
i} Ree. 3 24 20 
E 3. | PAt 
All... Z 20) 
| ee Ree 1 9 20 
All a eae I a) 20 
Se ee SP Sine ceenccaabawanedun 17 25 20 
(SUSE ire ai a a ene 1 ” 20 
8 ee ee 2 20 
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We OW, 66, O46 6 oc ceckcwne. one ebeahae umd 35 25 20 
Se. inet ee On eh ats hw ape ee Kine ddemcaae haw eee 19 25 2] 
AES ok Dawewede da b wane eben hnd Ohba takes eens 29 2 21 
Re 5] ao 21 
All. pies ] 26 20 
ee ee a Oe PROG: vase on nis dewsncnes beeen 3 26 0 
3 er Pete titalahlel cl ik Winetal aig bre owl 5 °6 0) 
K gne se: Yo. 7 26 20 
All EER Hy eon G 26 20 
A a re a a Nr i a a ea 1} 26 20 
I a a dia ee 13 6 20 
ase, aia a ara haa re, ait seal ahi ins es Se bmicenbin es tag wit brs Beals 15 26 20 
RETR SR Petr ae 17 6 20 
Ee¢ne&e4zse} 19 26 20 
E4e4,sw&8 Ww sw 21 26 20 
Ae Ne pe Se SaaS ele ie hahaa boel AeA 23 26 20 
aT a i in ec bein pron ose Seminal ee aes 25 26 20 
Lots 1 & 2 : 2% 26 20 


© ETE PAIR plage tate eae ek Ess asrseslunes we ds tat uk ats viii ee ae ahi 7 26 y - 
JAR? Se CLP Se of os eer rors 17 26 21 
pa tube ciapa sod bincde oem inp oo weeseb hee eae es lai an 19 26 21 
SOE Ge 2 os deeds secs awsne ostsenan ; 2: 32 .@ 
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Know ye, that the State of Kansas, in the consider- 
ation of the premises and in conformity with the said 
laws, has given and granted, and by these presents 
does give and grant, unto.the Missouri. Kansas and 
Texas Railway Company and assigns the said tracts 
above described, to have and to hold the same, 
together with all rights, privileges,-immunities, and 
appurtenances of whatsoever nature accruing under 
the provisions of the laws relating: thereto, and in 
accordance with the act of Congress of Mareh 3d, 
186.5. set forth in the foregoing, subject to all its con- 
ditions and to any valid interfering rights which 
mA exist tO any ot the tracts embraced in the fore- 
cong. 

[n testimony whereof I, Thomas A. Osborne, 
vovernor of the State of Kansas, have caused these 
letters to be made patent and the seal of the State 
to be hereunto affixed. Given under my hand, at the 
city of Topeka, this nineteenth (19) day of May, in 
the year of our Lord one thousand eight hundred 
and seventy-three, and of the [independence ot the 
[Tnited States the ninety-seventh, and of the 
thirteenth vear of the state. 

THOMAS A. OSBORN. 

By the YOVvernor : 

cin S. | W. H. SMALLWOOD, 


Secretary Ol State , 
} iil , ts | ‘ é> 
(Record, pages 10, 11, and 12. 
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And on the dates contained herein the tollowing con- 
veyanees were executed by the Missouri, Kansas and 


Texas Railroad Company to the appellant: 


KXHIBIT E. 


Know all men by these presents that the Leaven- 


worth. Lawrenee and Galveston Railroad Company 


5? § 
and the Missouri, Kansas and Texas Railroad Com- 
pany, by their agreement made and entered into ot 
February 20th, A. D. 1871, and said agreement 
having been duly and subsequently ratified by the 
boards of directors of said companies, did determine. 
upon the basis of a partition of certain lands situated 
in the State of Kansas, and granted to said companies 
by the United States and by the State of Kansas, P 
the said State having received the same from the 
United States, and lying within the conflicting land- 
grant limits of the roads of said companies in said 
State of Kansas, and inasmuch as the partitions and 
divisions of said lands contemplated in said agree- 
ment has been made, so far as the lands hereinafter 
mentioned are concerned, to the mutual satisfaction 
of said companies ; 

Now, therefore, in pursuance of said agreement, 
and in consideration of one dollar to be in hand paid, 
the said Missouri, Kansas and Texas Railroad Com- 
pany, party of the first part, doth grant, bargain, sell, 
release, and quitclaim unto the said Leavenworth, 
Lawrence and Galveston Railroad Company, party 
of the second part, the following tracts of land lying 
and being situate in the State of Kansas, to wit: 


(? 
Subdivisions. Sec. T's. R’e. 
Se,nw, &wise.......... ca oute ss hectaela ta Netlist a deabac te aa 13 24 20 
Se, n e, Ee ee pth éabdemidh ces alnenies 27 24 20 
All eth coeds aids tb leant hs lieu ifaw Miia ip hk ee win aie oh rw nar at Ole le te a ee 35 24 20 
a a i Se oa als ahi ek ea daemon l 25 20 
STARR iy 8 CSR Rene Se ta ee N GEE ne Rane RE 3 25 20 
ee a ee ike ae cute ome aie 13 25 20 
i 15 25 20 
E :* nec&e + of SP ee ee ee 17 25 20 
NS i hee eth hs Sh kk w a 21 25 20 
All. Re See a ie ie bs Aas oes die aeeeu weenie 20 25 20 
hs as eel Gad ama ool 25 25 20 
ee a ee ci een ae wien seme 27 22' 20 
E 4 EEE bb Wich id cba bndic ews oduct bs aceceorebee es ean’ 29 | 25 20 
aR te abi a bie arena 33 25 20 
Winw, sekedse hehe ehidé wh eede be ben keene «ema 35; 25. 20 
Dt (Sn deeitw again Caakeubessnbndntdoveenvedeseubnuban 19 25 21 
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Subdivisions. Sec. T’s.' R’e. 


Wer Micciahiowe oskeisanudiad wait 0. wath gaaeimaaaae bahia da-nmens 29 25 ai 
Bsns ots dediiewdnhinind bwbhak edad deed bedees de bewkeus 3 25 21 
MP About bah cies ine aes Makes saat thdeaaee men ] 26 20 
Njswi, wise, &nese i Aaa lad woah caine ect ak dag aie 3; 26 20 
ibe is hah cgigl ht Splicean Ura see ical edt Twas Uhlan wh 5 26 20 

Eyae ei se 7 26 20 
Ss oh Oe AS awe H6 AE eb hEe ted ho teen ee anbaueda a 9 26 20 

all sii ss erak ine a inter ean tts a aa ici esac andi adi the ha a ala 1] 26 20 
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CMS 06D icubead rica ehededdedsdacknddinetatbendeks ya! 26 20 
We Ov kwed cecbauticds eke ke Geleee cae dé ocd eames 5 26 21 
All wi a a gah ad nln ais ane 7 26 21 
W ine t EO Ee We -Os enckicledtingese cansdsadacdmanes 17 26 21 
All i 19, 26 21 
Beer tM Siiccat ck 29 26 1 


In Allen County; and the said party of the first 
part doth hereby covenant and agree to a with the 
party of the second part that it has not made, suffered, 
or caused to be made any conveyance, lien, or in- 
cumbrance of any nature whatsoever on the above- 
described lands, or any part thereof, and that it will 
forever warrant and defend the title to said lands, 
and every part thereof, against all persons whomso- 
ever claiming by, through, or under the party of the 
first part, but against none other; and the party of 
the first part further covenants and agrees to and with 
the party of the second part that this instrument shall 
operate to convey to the party of the second part any 
other or further title that the party of the first part 
may hereafter acquire or receive through, by, or in 
virtue of any law of the United States, or of the State 
of Kansas, or treaty of the United States with any 
Indian tribe, to said above-described lands, or any 
part thereof; and hereby further covenants and 


— } PS oo j P ty ] 
agrees to execute and deliver to sald Parcs Ol tne 


second part, Its successors and assigns, any further 


ASSUYTanCce OTF CONVeVAahCt whieh may he necessarv to 


| 


Carry out and effectuate the object and purpost otf this 
Instrument. 

In witness whi reol the Party of the frst part has 
affixed its corporate seal unto this instrument, and 
caused the same to be signed by its president, this 
ninth day of October. .. D. 187i. 

| MISSOURI, KANSAS AND 
|SEAL. | TEXAS RAILWAY COM- 
| PAN 


This mdenture. made this twenty-eiglith day of 
Hebruary, one thousand eight hundred and seventy- 
two (1872). between the Missouri, Kansas and Texas 
Railway Company and Russell Sageand N. A. Cow- 
dry, trustees of the Missouri, Kansas and Texas 
Railway Company (late Union Pacific Railway Com- 
pany, Southern Branch), under and by virtue of a 
mortgage or deed of trust dated November ith, 1868, 
and the Union Trust Company of New York, trustees 
under a mortgage or deed of trust executed by said 
railway company, dated February Ist, 1871, of the 
first part, and the Leavenworth, Lawrence and Gal- 
veston Railroad Company, of the second part : 

Witnesseth, That whereas the said Missouri, Kan- 
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of said deed, and the said Leavenworth, Lawrene: 
ind Galveston Railroad Company requiring a furthe 
assurance of said land: — 

Now. theretore. this indenture witnesse th that in 
consideration of the premises aforesaid, and tor the 
confirmation of said cleed ot ()etober Oth. LN, ® ‘as 
ind in cousideration of the sum of one dollar 
in hand paid, the Missouri, Kansas and ‘Texas Rail- 
granted, bargained, solid, aliened, 


way Company hath 


enteotted, released, and conveyed, and does by these 


presents grant, bargain, sell, alien, enfeoft, release, 
and convey, unto the said Leavenworth, Lawrence 


DP’ Snide 


Rage ee 
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and Galveston Railroad Company, its successors and 
assigns, the following tracts of land lying and being 
in the State of Kansas, viz: 


Subdivisions. Sec. T’s. | R’e. 
Se,nw, & ws e...........- shape detewubbdekake cee a 24 20 
ED Os OG nena nies as bacne ben kemen eee 27 | 24 20 
Pat ek eS ol A Se ry Meee ene 9 me RY 35 24 20 
Ye a a a 25 20 
RES SNe Sm er ASS SI IIS as ea Ie Oe tee a gn me Pe SLANE 3 25 20 
Vac LOGS 5 Eat See nate? Mey eter GORE ISTE Neer NT 13 25 2 
i i ie nai case bw ain Sines 15 25 20 
OCD aS cece eb ailen us opdee ae éhedeaneeheaneke 17 25 20 
Oe Dd ccueeans wales beeie 21 25 20 
All a a ae 23 25 20 
2 SS 25 25 20 
EE URS NAT Rae CREO AE Reh a ee Sigg meaponenes Binet Caen pies ym ee Ae AL 27 22 20 
PS 8 8 eee Seer er are 29 | 25 20 
Ne ct ak ws gallant eck eens 33 25 20 
ee ee ee ROO... cen cane scab eessdadecpabe 3} 26 20 
id i ERR Oe "A a tee seal iia ‘ride dp thie mee Gian 5 26 20 
og ene Ss ao bei et Se SC eccie eb. baie a eee 7 26 20 
a i an wale ork Okie elena a oe 9 26 20 
Rt hes er a ain nw wie 11 26 20 
NE Biehl Saban idan pabiberes evheea odemkeee eae 13 26 20 
Te rk a ie 15 26 20 
A] ge ere ape ee cepa Rees eine = 17 26 20 
Eine&e} se}... 5 cpa wk hin ees bite kaos i ain a atte viie 19 26 20 
E 4 © 4, sw & 8WSY Saale bie mah aan ah ie ah Se ae 26 20 
ae RR ee 23 26 20 
rie a hia Tr aii baleaablns weenie 25 26 20 
Fee SS ar i heats dt erate es ithe bie aesuneaal (ane 26 20 
8S ) Tei ee aN a oR as 29 26 20 
Ww 4 nw,secx @6 4 Ee ee a eae ele 6 ae ee ee 35 95 20 
- eee iv 29 21 
W 3 29 25 21 
se ha cinina i 31 As a 
All a a a ak re l 26 20 
Oe da tate eee hha sidde . Wkee mw wewnee 5 26 21 
All 7| 26 21 
W ined, wisek, & wh. Ghia bas + ‘ab akg Al a Glare sg Xgl see 17 26 21 
eel eas ee tinh baleen noble wees 1Y 26 21 
pe OO CEE Sr gape i sa aul oe iia atin ital A hod tein aha 29 26 21 


And the said party of the first part doth hereby 
covenant and agree to and with the zirigs of the sec- 
ond part that it has not made, suffered, or caused to 
be made any conveyance, lien, or inc es raat any 
nature whatsoever, excepting the mortgages or tr ust, 
deeds hereinbefore mentioned, on the — above-de- 
scribed, or any part thereof, and that it will forever 


so 


wr 
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warrant and defend the title to said lands, and every 
part thereof, against all persons whomsoever claim- 
ing by, through, or under the party of the first part, 


but against none other; and the party of first part 


further covenants and agrees to and with the party 
of the second part that this instrument shall operate 
to convey to the party of the second part any other or 
further title that the party of the first part mav here- 
after acquire or receive through, or by or in virtue 
of any law of the United States, or of the State of 
Kansas, or treaty of the United States with any 
Indian tribe, to said above-described lands, or any 
parcel thereof, and hereby agrees, covenants, and 
agrees to execute and deliver to said party of the sec- 
ond part, its successors and assigns, any further as- 
surance or conveyance which may be necessary to 
arry out and effectuate the object and purpose of 
this instrument ; and the said Russel Sage and N. 
A. Cowdry, trustees as aforesaid, and the Union 
Trust Company of New York, also trustees as afore- 
said, do by these presents, under and by virtue of 
the mortgages or trust-deeds heretofore referred to, 
and in consideration of the premises aforesaid, release 
and convey to the said party of the second part all 
their right, title, and interest, property, possession, 
claim, demand, and estate of the said trustees in and 
to the above granted premises in accordance with the 
terms and conditions of said mortgages or trust-deeds. 

This release on the part of the aforesaid trustees 
is made for the purpose of carrying into effect a com- 
promise or settlement of conflicting claims to portions 
of the mortgaged premises by said railroad com- 
panies. 

In witness whereof the said Missouri, Kansas and 
Texas Railway Company and the Union Trust Com- 
pany of New York have caused these presents to be 
signed by their respective presidents and secretaries, 
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By decision of the Supreme Court of the United 
States, at its October term, 1875, in the case of the 
Missouri, Kansas and Texas Railway Company vs. 
United States (2 Otto, 760), the title of the company 
to the Osage ceded lands embraced in patents num- 
bers 1 and 2, and 1, 2, and 7, last described, was 
vacated. 

Very respectfully, 
D. HARRISON, 


Acting Commissioner. 
Defendant's Proof No. 19, Exhibit B. 


Letter from General Land Office to Britton & Gray, 
No v. l 4 ] S84. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., Now, ¥ 1884, 


Messrs. Britron & Gray, Washington D. C.: 

GENTLEMEN: Referring to your letter of the 31st 
ult., I have to advise you that lands have been certi- 
fied to the State of Kansas for the benefit of the Mis- 
sourl, Kansas and Texas Railway Company, under 
the act @f March 3, 1863, and July 1, 1864, as fol- 
lows: 

Granted limits. 


List No.. 1, cont’g 52,390.21 acres, Dec. 23, 1871. 


&*s 


No. 6, “ | 26,016.94 “ dune 19, 18772. 

ae 2, * 8,500.20 “ Sept. 25, 1872. 

No. 84, “ 17,890.44 ‘“ May 31, 1878. 

no. 9, * 18,742.75 * Mey 3i,; 1878. 

ot eo. 10, “ 1,099.72 “ Oct. 16, 1873. 

‘ie ee ae 618.70 “ Feb. 11, 1875. 
) 


: { 
No. —o HOU. 5 Feb. 11, 1875. 


6] 


5, cont’g 
&)é ¢é QR 7 ‘¢ 

, 22, 198.4% 
160.00 * 
200.00 5 


200.00 66 


sg c¢ 
o cae ane * 
yAS) ¢é 


| ee 


133,077.43 acres. 


‘Indemnity limits. 


160.00 acres, . 


July 17, 1875. 
Dec. 22,1875. 
May 10, 1881. 
May 10, 1881. 
May 10, 1881. 


List No. 2, cont’g 39,629.21 acres, Dec. 23, 1871. 
Nea: 7, ©. 46832438 “. Jone 39, 1671. 
No. 8, .“. ZAR .* > Ape 40-5678. 

No. 84, “ 652,537.72 “ May 31, 1873. 

rae a 800.00. “ May 31, 1873. 

i Fe 43.617.18.  * Oct. 16, 1873. 
oe Pe. 671.43 :“ Dec. 22, 18785. 

ae. 3, 200.00 “ Apr. 19, 1877. 


205,720.47 acres. 


Osage ceded lands—granted limits. 


J’t list No. 2, cont’g 10,545.43 acres, 


et nas,. * l.o24.64 
11,870.07 acres. 
Indemnity limits. 
List No. 15, cont’g 1,400.09 acres, 
he > Se wy i ee 


Total, 9,020.65 acres. 


June 5. 1874. 
July. 23, 1874. 


June : 
July 


' oan al ‘ 
Pe CAPUUlalvon, 


ee 133,077.48 acres. 
gt. ea eee 205,120.47 ™ 
Osage ceded lands, granted limits.. 11,870.07 “ 
- " - indemnity “ .. Vizuoee | | 
‘ys ae ag peas vecccese. 009,683.62 acres. 


By decision ot the Supreme court of the United 
States, at its October term, 1875, in the ease of the 
Missouri. Kansas and Tt Pas Raileay Company VS, 
United States (2 Otto, 760), the title of the company 
to the lands in the Osage ceded Reservation, embraced 
in lists 15 and 17, and joint lists 2 and 3, was va- 
eated. 

Very respectfully, 
J. D. SMITH. 
d cling ( ommission i’. 


> a, Fie 
( Ree.. pages O08 to él. 


On entering the decree appealed from, Brewer, J., de- 


livered the following opinion: 


BenJ. H. BREWSTER, ATT’ Y-GEN’L, XC., ) 


THE KaAnNsAS CiTy, LAWRENCE AND { 
Southern Railroad Company. 


This is al proceeding in equity to set aside the 
patent to a body of land in Southern Kansas. There 
ean be no question ot the right of the Government 
to maintain such a suit when either the ministerial 
officers have issued a patent tor lands not subject to 
a patent or not within the scope of. the grants made 
by Congress | United States vs. Stone, 2 Wall, 525: 
Leavenworth. a: and Gy. R. Co. VS. lnited States. G9 


seat 


= ‘? Sy ee ae 
spittle ee ie 


_ <> 
, > 


y Y ‘ ew ; ? . ° 
L’. S.. 740): or when such officers have been im- 


posed upon by talse and fraudulent repres ntations. 


. . . 
(United States vs. Minor, 114 U. S., 2383, Sup. Ct. 


5 ene ra , . 2 } so . > } : ; . 
Rep. 836.) A ease involving the title to the same 


i lands Was before the supreme court ot Kansas when 
: [| was a member of that court, and t 

iH Lnen reached was adverse CO the title ot th detend- 
¢! ant h re Neer Vs. Wodliams, 24 Kan.. SO far 


ritci ° 


; Sa a Seree yr — j } 
as any matters were considered DV that court i sha 
ie” ‘eke a a Ie Pet Pe 
sci \ nothings, Dut -retel sPLRR EES bro the opmion it then 
‘ : . Z 
a7) ‘ | } j 
4 ' (iT i = (> no revnson LO rar if) rie ( irre = O} 
‘ | tT ? ™ i. | ‘h ' ‘ 7 ’ i 
4 hit \ it \\ = LiieN CN pressed, if a CAS ii } 1] ( 
é 5 a . 
re , ' i. va" ‘ . ; re sf , " 
tf I cLbl agreed statement of tacts, soi i ti 
% ns = om me 
mow vor only not admitted. hiit MJOrouUusty ANG SUCCES8S- 
4 ' puUuYyY Cispuled, Ms Change Calis TOP an exXamilnation 
; ; he a “ : ad cel loa | 1 
& =) Or certain qj ut Stions not heretotore COUSIGereaL DV me 


- ’ ; & : , ny Ss a] former? Oe - ‘ ion , . 
In view. however. of the similaritv in manv respects. 


¥ 


| > be } » i 4 i . 4 } { . 
lso of the further tact that the macnitude oj the 


cia 


ry a } ~ y > mm ] 
P interests involved will inevitably send this case to 
t. | torbear anv lenethy recital 


the eourt of last resort. | 4 u 
} ° a } } | j 
or discussion. | Siniply state very | ivy the con- 


elusions to which. upon the tacts as the now appear, 
have arrived, 

The leeal title must first be examined. That eon- 
sists ota patent trom the State of Kansas, dated May 
19, 1873, based upon a certificate to th fate from 


‘ “ - , i . . | (f 44, > + 
the Commissioner of the General Land Otftiee. Both 


certificate and patent recite that the lands passed un- 
der the vrant of March >, 186.5. lL pon that act. 
theretore, rests the legal titie, . | 
the two grants of that act were as named by tl 
State, the lLeavenwort! 
Railroad Company an 
Santa k¢ Railroad ¢ : (ot the first thi 

Santa Fe hatlroa ompany. t the first, nothing 


need be said. as nothing is elaimed. To the second 


‘T 
Lawrence and (calveston 
the Atelison. ‘Topeka hhaid 


were granted lands for building ra | railre ad from Ateh- 


ison southwestwardlv with a branch trom its Cross- 
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ing of the Neosho, down the valley of the Neosho to 
the point where the Leavenworth, Lawrence and Gal- 
veston Railroad should enter the valley. In July, 
1864, a further grant was made to the State to aid in 
the building of a road from Emporia, the Atchison, 
Topeka and Santa Fé crossing of the Neosho, north- 
westwardly to the Union Pacific road at or near 
Fort Riley. And again, in July, 1866, an act was 
passed by Congress granting directly to what is now 
known as the Missouri, Kansas and Texas Railroad 
Company, lands to aid in building a road from Fort 
Riley southeasterly, and down the Neosho Valley to 
the southern boundary of the State of Kansas. The 
line of this road was, therefore, for part of its dis- 
tance, substantially the same as that of the branch of 
the Atchison, Topeka and Santa Fé above referred 
to. In March, 1866, the Atchison, Topeka, and 
Santa Fé assigned its franchise and grant in respect 
to this branch to the Missouri, Kansas and Texas, 
and in January, 1867, this assignment was ratified 
by the State. 

The Atchison, Topeka and Santa Fé never did 
anything toward building this branch, but the Mis- 
souri, Kansas, and Texas constructed its entire road 


from Fort Rilev down the Neosho Valley. Could it. 


claim any benefit of the grant to aid in building the 
branch? Generally speaking, I think it correct to 
say that when by separate acts at different sessions of 
Congress lands are granted to two different corpora- 
tions or parties to aid in building lines of road, with 
the same general course or direction, by no arrange- 
ment between such corporations or parties, can the 
building of only one road secure the benefits of both 
grants. Unless an intent to the contrary is plainly 
disclosed by the language of one or the other of the 
acts of Congress, it will be presumed either that the 
latter grant superseded the former, or else that two 


yA | 


roads must be built to earn the two grants. Such 
views accord with the rule that grants are to be con- 
strued in favor of the Government and against the 
grantee, and also with the policy of the Government 
to secure the public lands to actual settlers, except in 
those cases in which the importance of some public 
A. improvement justifies the public aid. 
ry But beyond this general view and sustaining it, 
; } may be noticed these facts: The act of 1863 provides 
SP for a “branch” down the Neosho Valley, and not an 
independent cross-road. Perhaps it would be giving 
a. undue importance to the word “branch” to hold that 
i@ its use concludes the question, and yet it is certainly 
4 significant of the intent of Congress. Obviously that 
body contemplated a single trunk line running south- 
westwardly through the State, with a branch down 
. the Neosho Valley, all under one management and 
A control. Again, the third proviso to the granting 
| section in the act of 1863, reads: “ Provided, also, 
that no part of the land granted by this act shall be 
applied to aid in the construction of any railroad or 
part thereof, for the construction of which any pre- 
vious grant of land or bonds may have been made 
! by Congress.” Now the date from which the term 
& “ previous ” relates may be the date of the act itself, 
7 or the time at which the State should name the bene- 
ficiary, or ii may well be the time of the actual con- 
struction of the road. A positive determination of 
the date intended is unnecessary. All that I notice 
it for is because it emphasizes the intent of Congress 
ayainst the doubling of grants upon a single road. 
Still, again, when the act of 1866 was before the Senate 
for consideration, reference was made to the grant of 


e! 1863, and the tenor of the discussion shows that it 
7 was understood that the proposed act was to super- 
, sede all other acts and to be the only living operative 
6034———5 
& 
&< 
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grant of lands to aid in building a road down the 
valley of the Neosho. 

These are the principal considerations which im- 
pel to the conclusion that the Missouri, Kansas and 
Texas, by building its road down the Neosho V alley, 
took nothing under the act of 1863. . Of course this 
destroys the legal title, for the act of 1863 alone 
provided for certification to the State. But it is 
earnestly insisted that though the legal title may fail, 
yet equitably the Missouri, Kansas and Texas was 
entitled to the lands, and therefore equity will not 
interfere. Doubtless if the premise is true, the con- 
clusion will follow. This presents to my mind the 
most difficult question in the case, and one upon 
which I have slowly and hesitatingly come to a con- 
clusion. I premise this as the correct rule applicable 
to this branch of the case. When the legal title fails, 
the defendant may defeat the action by proof that 
the equitable title to the very lands is with it, but 
not by proof that it had an unadjusted equitable 
claim upon the Government for an equal quanity of 
unselected lands. 

The act of 1866, as heretofore stated, made a di- 
rect grant to the railroad company. It provided for 
patents from the Government to it. It granted lands 
in place and provided for indemnity lands to be se- 
lected by the Secretary of the Interior. The lands 
in controversy are not part of the lands in place, but 
are within the indemnity strip. 

Were they ever selected as indemnity lands under 
the. act of 1866? Respondent claims that they were, 
but the evidence does not satisfy me of the fact, but 
rather indicates the contrary. It is true that in Au- 
gust, 1872, the Leavenworth, Lawrence and Galves- 
ton, and the Missouri, Kansas and Texas Companies 
tiled a joint claim for these lands as indemnity lands, 
in which the former company claimed under the act 


“” 


“ 
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f 1863 and the latter under both the acts of 1863 
and 1866: but the Commissioner of the General 


Land Office recognized the claim as under the act of 


1863 alone, and certified the lands to the State. This 
was done in April, 1873. But for the reasons given 
heretofore, | think the Missouri, Kansas and Texas 
Company had no valid, legal, or equitable claim under 
the act of 1863. But it is said that under the act 
of 1866 it did have a valid claim, and that the mis- 
take of the Commissioner in naming the statute does 
not destroy equitable rights. But how can it be in- 
ferred that the Secretary of the Interior would have 
recognized any claim under the act of 1866, or recog- 
nizing it, made a selection of these lands in satisfac- 
tion thereof? 

[It does not seem to me that, under the testimony, 
it can be said that the Commissioner would or ought 
to have selected these lands. Indeed, I cannot see 


how the company was entitled to so large a body of 


lands as was in fact patented and certified to it. Coun- 
sel say that it was entitled to 819,200 acres at least, 
and received title to only 712,000. It may be true 
that that is all to which it has received a good title ; 
but beyond this, 270,970 acres of Osage ceded lands 


were patented or certified to it, and at the time of 


this application and selection, in 1872 and 1873, the 
title of the road thereto was, in the Interior Depart- 
ment at least, supposed to be perfect, for not until 
the October term, 1875, of the Supreme Court was 
the title to these lands declared void, and of the 
712,000 acres to which it had a perfect title, no more 
than 86,000 acres were conveyed after such decision. 
So that whatever claim for lands the company may 
now have, a claim which perhaps has recognized force 
only since the above decision, I do not think it can 
be said to have a valid equitable title to these lands, 
and the court may not take the place of the Depart- 


REL EO 


68 


ment and make a selection. As I said before, this 
part of the case presents the most doubtful and em- 
barrassing question ; but my conclusion is as above, 
and the decree must go as prayed for. 


{Statement by appellants, pages 71 to 76. ] 
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IN THE 


Supreme Court of the dlmted States. 
OCTOBER TERM, 1886. 
No. ZA9. 
THE KANSAS CITY, LAWRENCE and SOUTHERN 
KANSAS RAILROAD COMPANY 


U. 
BENJAMIN HARRIS BREWSTER, Attorney-General, &c. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF KANSAS. 


REPLY TO THE BRIEFS FOR APPELLANT. 


WILLIAM LAWRENCE, 
Of Counsel. 


CiBSON BROS. PRS. WAH. 
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Inthe Supreme Court of the Amited States. 


OctToBER TERM, 1886. 


THE KANSAS CITY, LAWRENCE anp 
SOUTHERN KANSAS RAILROAD 
COMPANY | 


Se ee 


No. 749. 


v. 


BENJAMIN HARRIS BREWSTER, A‘rror- 


NEY-GENERAL, XC. 


> 


Appeal trom the Circuit Court of the l/nited States tor 
the lhistrict or hansas. 


we — 


REPLY TO THE BRIEFS FOR APPELLANT. 


ties 


In addition to what has been said in the briefs filed in 
this case on behalf of the United States, it is deemed 
proper to discuss a little more fully some of the points 
therein presented, fo wit : 

I. Even 1f THE M., K. & Li. CoMPANY COULD, BY THE CON- 
STRUCTION OF ITS TRUNK LINE OF ROAD FROM EMPORIA “TO 
THE POINT WHERE THE L., L. & G. ROAD ENTERS the said 
Neosho Valley,” claim land-grant rights under the act of 
March 3, 1863, as and for the Emporia Branch, yet it has* 


es 


eS a eee rn 
ein 


ne nd 


CN ee 


failed to make a road to such point and so has no such 
rights. 

Il. UNDER THE AcT OF JULY 26, 1866, THE M., K. & T. 
Co. HAS NO LAND-GRANT RIGHTS WITHIN THE TWENTY MILES OF 
THE GRANTED LIMITS OF THE Unton Pactric R.R. Co., East- 
ERN DIVISION, NOR WITHIN THE TWENTY MILES OF GRANTED 
LIMITS OF THE A., T. & S. F. Co., THROUGH BOTH OF WHICH 
GRANTED LIMITS THE M., K. & 'T. ROAD PASSES, AND FOR THIS 
REASON, IN ADDITION TO OTHERS, SAID COMPANY HAS RECEIVED 
MORE LANDS THAN IT IS ENTITLED TO. 

LIT. THe BILL IS SUFFICIENT IN FORM. 


lL. Tue M.. K. & T. Co. pip NoT CONSTRUCT ITS LINE OF ROAD 
TO THE POINT WHERE THE L.. L. & G. ROAD ENTERS THE 
NEOSHO VALLEY. 


/n ADDITION to what has been said in the original briefs 
for the United States, it is proper to call more particular 
attention to some matters in this connection. The act of 
L863. as repeatedly stated, requires the A., T. & S. F. road 


to be constructed : 


a, WITH A BRANCH from where the last-named road 
the A., T. & S. F. | crosses the Neosho (Emporia) DOWN 
sAIp NEosHO VALLEY TO THE POIN'T where the said first- 
named road |L., L. & G. road| ENTERS the said Neosho 


| alley.” 


The L., L. & G. road “ enters the said Neosho Valley a 
on the NORTHEAST SIDE of the river. 

At page 30 [53] of the printed record in this case is a 
certified diagram of the M., K. ra ‘4 road, with the location 
of the Neosho river, the point where the L., L. & G. road 
first zntersects the river,and the point where the M., K. 
& 'T’. road intersects the L., L. & G. road, and it is shown 


By this diagram and by a comparison with other maps on 


25 ENCES a0 sts its: alta 5 IES 


file that the M., K. & T. road intersects the L., L. & G. road 
TWELVE MILES south of the point where the L., L. 
WV G. road first touches and CYOSsSSeS the river, AND on the 
OPPOSITE SIDE OF THE RIVER. If, therefore, the point 
where the fe LL. ra Gs. road First touches the rLver OF its 
north side, and then crosses it, be regarded as the point 
where, on said north side, it “ enters the valley,” the point 
of intersection of the two roads is twelve miles too far 
south. But it would bea mockery of terms and a stultifi- 
cation of the facts to claim or concede that the point 
where the L., L. & G. road crosses the river is the point 
where it enters the valley. lt enters the valley aWay north 
of that. //ow far is not material. Congress said that 
point should be intersected by the branch road. Nor is it 
at all correct to say that the Commissioner of the General 
Land Othece ever sanctioned. Or could sanction. the CYrOSS- 
Ing of the roads as constructed. His letter of September 


15, 1879, (printed Record 74 |139,]) SAYS: 


“It is thus evident that in the use of the term ‘ Neosho 
Valley’ Congress and the State had in view the /ovest 
portion of the vall y, ithe act Says the valli y——not the /ow- 
est portion of the valley,| or that purt nearest to the river 
avartlable for railroad PUT POSES, and that the point where 
the first-named road | L., L. & G.| enters the Neosho Valley 
‘is the point where it reaches or crosses the river, and that 
the grant of 1865 tor the branch road would reach to this 
point.’ ” 


This is‘ not remarkably clear in its meaning. 


‘The lowest portion of the valley, Or that PART | of the 
valley | nearest to the river available for railroad purposes,” 


may be many miles wide. The expression, “ that part,” 


|of the valley| implies that there were other parts than 
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that immediately on the river bank. The road of the M., 


K. & T. Co. does not even reach “ THAT PART.” If— 


‘“'The point where it [the L., L. & G. road] REACHES 
= " the river ’’- 


is the true point, the M., K. & T. road does not even 
reach that. The L.. L. & G. road reaches the river on 
its northeast side. HOW WIDE the river is does not 
appear. It may be, and in some periods of the year 
probably is, like the Missouri or the Platte, some males 
wide. 

But, if we even accept the absurd theory that the point 
where the L., L. & G. road “ reaches” the river is the true 
point, it still follows that the point of intersection of the 
two roads is still twelve miles too far south, and on the 
wrong side of the river. The distance is not material— 
a mile away is as fatal as a distance of twelve miles. 

The intersection ON THE WRONG SIDE OF THE RIVER is as 


fatal as a distance of twelve miles. Congress intended 


the intersection to be on the northeast side of the river, 


to give the public and the Government, for its transporta- _ 


tion of mails, troops, and property, the advantage of that 
side of the river with the necessary depots and accom- 
modations of an intersection ¢/eve, and without crossing 
the river to reach them on the other side. Thus Kent, in 


discussing the “‘ execution of powers,” says: 


“Tt is the plain and settled rule that the conditions 
annexed to the exercise of the power must be strictly CON?L- 
plied with, however wnessential they might have been if 
no such precise directions had been given. They are 
‘ancapable of admitting any equivalent. or substitution, for 
the person who creates the power has the undoubted right 
to create what checks he pleases to impose to guard 
against a tendency to abuse. (4 Kent, 330.) ” 
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And if it were possible to admit ot any equivalent, or 
departure, the onus is on the R.R. Co. to show authority 
for, or justify the departure by, evidence; and there is 
none such. 

When the departure 1s shown—as it 18 abl rights, DEPEND- 
ENT on making a connection at the point required by 
Congress fail, unless a clear express authority or justifica- 
tion 18 shown; and there is none. 

But “the valley” does not degzn where the L., L. & G. 
road reaches the river. To say that it does is to make 
the word “valley” and “river” have the same meaning, 
which is absurd. ‘To say that a road “ enters a valley” 
where “it reaches or crosses the river,” is to say there is 
no valley but the river itself is the valley. If Congress 
had intended the roads. to intersect at the point where 
the L., Le & G. road “reaches the river,” the act of Con-: 
cress would have said so. Congress knew the difference 
between the river and the valley of the river. The 
“valley” cannot begin on the river bank, for that is the 
line’ where the valley terminates. The Commissioner 
might as well have said the valley begins ad filum aque. 

Suppose Congress had made a land grant to a railroad 
company, to include the valle Y of the river, would some 
disinterested officer of the Land Department construe this 
to include only the land “ nearest to the river available for 
railroad purposes,” or, still worse, only the land beginning 
where the road ‘“ peaches or crosses the river,” and extend- 
ing to low-water mark ? 

The act fixes the point where the L., L. & G. road “ en- 
ters the valley,” not, as the Commissioner says, at “the 
lowest portion of the valley,” nor yet, as the Commissioner 
says, at ‘‘that part nearest to the river available for rail- 
road purposes.” 

By what authority does the Commissioner interpolate 
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these words? Congress did not use them. Wherever 
the L., L. & G. road enters the valley is the true point 

the first part of the valley which is the place “ from 
which thie natural flow of water 18 hy Way ot the Neosho 
River.” 

[f there can be dowht about this, it is to be resolved so 
as to exclude the largest amount of lands from grant un- 
der the act of 1863, which requires the point to be fixed 
as stated. 

The effect ot calling the PivEr hank the point of entering 
the valley was to give the Railroad Company ¢und-grant 
laims, 1 not rights, some twenty-eight miles further south 
under the ear/ier act of March 3, 1863, thus cutting off the 
homestead and pre-emption claims of settlers between that 


late and the /ocation of the road under the act of July 26, 


1866.* 
[l. ‘THE FACT IS PROVED IN THIS CASE THAT THE M., K. & 


T. Co. HAS RECEIVED MORE LAND THAN IT IS ENTITLED TO. 
MATERIAL Facts. 


The road of the M., K. & T. Co. is 128 miles long from 
Fort Riley to the north boundary of the Osage Indian 
reservation. It is not entitled to lands south of the 

The diagram of the M., K. & T. road, referred to above, is the map of 
definite location of the road. It is to be presumed the road was made, as 
the law required it to be, on the line of definite location. 
Jacie evidence that it was so made. 

The map of Kansas shows that the M., K. & T. 
& G. road about three or four miles sonth of the point where the L., L. 
If so, even this departure is as fatal as 


road crosses the L., L. 


& G. road crosses the river. 


twelve miles. And a constructed line of road which deflects eight or ten 


miles from its line of definite location is not entitled to any land gran} 
or indemnity rights. : 
If the question of the point of intersection should become a turning 


point in the case, and there should be doubt about it, the Court would 


remand the case to the Circuit Court for proof. 


This is prima 


ae 


poe he ee 
€® tee 


“i “ 


* 


oo 


northern boundary. (L., L. & G. Co. v. U.S., 92 U.S., 
733.) 

The M., K. & T. road for the first taventy miles south of 
Fort Riley PASSES through the land-grant limits of the 
Union Pacific R.R. Co., Eastern Division. (Act of July 2, 
1864, 13 Stat., 356; J, A. & 7. Co. v. Kansas er fic 
Co., 97 U.S., 494.) 

It also passes through twenty miles of the land-grant 
lamits of the A., T. & S. F. road. (Act March 3, 1863, 
12 Stat., 772.) Thus for forty of the one hundred and 
twenty-eight miles of road it passes through lands, a// the 
odd sections in which had been previous/y granted to the 


two railroad companies named. 
LEGAL CONCLUSIONS. 


Now the Statute and authorities show that the M., A. a6 
7. Co. received no grant of lands within the Sorty les 
mentioned, and 1S noe entitled to LNY indemnity lands jor 
those portions of its road. 

(1.) TLhis is the effect of the words of the statute. 

The act of July 26, 1866, (14 Stat., 289,) provides that : 


“There is hereby granted to the State of Kansas, for the 
use and benefit of said railroad company, every alternate 
section of land or parts thereof, designated by odd numbers, 
to the extent of five alternate sections per mile on each side 
of said road, and not exceeding in all ten sections per mile.’ 


If this stood alone it would be on its face a grant of five 


odd-numbered sections on each side of the road from Fort 
Riley to the Osage Indian reservation. But this grant is 
qualified and limited by the same act in the same section 
as follows: 

Provided, That any and ALL LANDS HERETOFORE RESERVED 
to the United States by any act of Congress, or IN ANY other 
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AUTHORITY FOR the PURPOSE of AID- 


MANNER BY COMPETENT 
[IMPROVEMENT Or other pur- 


ING IN ANY OBJECT OF INTERNAL 
pose whatever, be, and the same ARE HEREBY, RESERVED AND 
EXCEPTED FROM THE OPERATION OF THIS ACT, except so far 
as it may be found necessary to locate the route of said 
road through such reserved lands, in which case the right- 
of-way, two hundred feet in width, is hereby granted, sub- 
ject to the approval of the President of the United States. 


That is, the grant does not extend to the odd sections 
which had been pre viously granted to the Union Pacitie 
Division, and to the A.. T. & S. F. Co. 


R. Co., Eastern 
“PROM THE OPERATION 


/hese lands are RESERVED and excepted 
OF THE Act” of July 26, 1866. This latter act makes no 


grant, and hence JLves 140 indemnity rights within the 


granted limits of the two roads mentioned. 


The lands so previously granted, are expressly “ RE- 
SERVED [|FROM| AND EXCEPTED FROM [OUT 
OF THE GRANT] THE OPERATION [GRANT] OF 
THIS ACT. 

This Court has so decided. 

These. 2 2 eB li. lé. Co. v. U. &., (92 U. 8., 247,) 


it is said : 


; Every tract jof land previously | set apart for special 
uses {as lands previously granted for the use of a railroad] 
is RESERVED to the Government to enable it to enforce 
them. There is no difference in this respect, whether it 
be appropriated for Indian or OTHER PURPOSES. ‘There is 
an equal obligation resting on the Governme we to require 
that neither class of RESERV ATIONS be dive rted from 
the uses to which it was assigned.” ~* 

“ Whatever is included in the Re eG: is anion from 
* What is not given expressly, or by 
* * Congress 

intended to in- 


the grant. 
necessary implic: ation, is withheld. 
could not be supposed to have 
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clude [in the grant] the land previously appropriated to 
another purpose.” (Ld., T40.) 


b 
) -And in Newhall v. Sanger, (92 U. S., 762,) the same 
» principle is announced. 
The Court, in considering “ the subject of grants” and 
| referring to the preceding case, said : 
; “ We held that they [grants] did not embrace tracts 
Ps RESERVED by competent authority for aay purpose, 


or in any manner, although no exception of these was 
made in the grants themselves ; and we confined a grant 
of every alternate section of ‘land’ to such whereto the 
conrplete title IPAS absolutely vested an thre United Nhoke — 


The provision for indemnity in the act of July 26, 1866, 


is as follows : 


sut in case it shall appear that the United States have, 
when the line of said road is” definitely located. sold any 
section, or any part thereof, GRANTED AS AFORE- 
SAID, or that the right of pre-emption or homestead set- 
tlement has attached to the same, or that the same has 
been reserved by the United States for any purpose what- 
ever, then it shall be the duty of the Secretary of the In- 
ter1or to cause to be selected tor the purposes aforesaid, 
from the public lands of the United States nearest to the 
sections above specified, so much land as shall be equal to 
the amount of such lands as the United States have sold, 
reserved, or otherwise appropriated, or to which the right 
' of homestead settlement or pre-emption has attached as 
é aforesaid. 


Now, as the act only gives indemnity for lands which 

were “GRANTED AS AFORESAID” by the act, but 

: lost to the Company subsequently by sale, or homestead, or 

pre-emption entries, the act does not o1lve “heu” or “indem- 

| nity lands” in place of lands never granted, but expressly 
| RESERVED from the grant. 


a 
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This is the clear meaning of the words of this statute, 
and if there can be doubt as to that it is to be resolved 
against the Company. | 

(2.) This is the view supported by authority. 

In the case of the Z., LZ. &@ G. 2.22. Co. v. U.S., (92 U. 
S., 749,) Mr. Justice Davis, in discussing the indemnity 


clause of a similar act. said: 


(1.) “The words employed [in the indemnity clause] 
show clearly that its only purpose is to give sections be- 
yond that |ten mile] limit for those fost within it by the 
action of the Government between the date of the grané and 
the location of the road. ‘This construction gives effect to 
the whole statute, and makes each part consistent with the 
other. 

(2.) J But even if the clause Mere susceptible of Gad WOTe 
extended meaning IT IS STILL SUBJECT TO, AND 
LIMITED BY, THE PROVISO WHICH EXCLUDES 
ALL LANDS RESERVED AT -THE DATE OF THE 
GRANT and nor SIMPLY those found to be reserved when 
the line of the road shall be definitely fixed. The latter 
contingency had been provided for in the | indemnity | clause, 
and if the proviso did not take effect until that time it 
would be wholly unnecessary.” | 


This opinion seems to receive some sanction in the 
later case of I. S. v. Burlington, &e. R.L. Co., (98 U.S., 


339,) in which it 1s said: 


“That nearly all, perhaps all, other grants of land in 
aid of the construction of railroads, prescribe a lateral 
limit within which the [indemnity| land is to be selected ; 
and provide for the selection of land elsewhere to make up 
any deficiency arising from the disposition of a portion of 
it within such limit, BETWEEN THE DATE OF THE 
ACT AND THE LOCATION OF THE ROAD.” 


So much of the opinion in #., LZ. & G. Co. v. U. 8. as 
says that indemnity lands can only be given for lands 


< 


* LOST.’ that is, sold or taken by homestead or pre-emption 


entries, within granted lim 


‘By the action of the government hetiveen the 


, y } , * L? , ] 7 9 
the grant and the tocation of the road 
e 


has been eriticised and saic to be-** HLETVE dictum.” 
Att v-Gen | Devens. June 5. 1880. 16 Opinions, 4 


Winona & St. Peter R.R. Co. v Barney. 113 U. S.. 


O27. 
y | id ; , ° ’ . + o- , 
But the other declaration Ot Justice Davis reinalns uy 


questioned, to wit. that the indemnity clause 


IS STILL SUBJECT TO AND LIMITED BY THE 
PROVISO WHICH EXCI v DES ALL L ANDS hl 
SERVED AT THE DATE OF THE GRANT, and not 
sumply those found to be res rned uw hae Hi th ane POG 
hall he , le AL, } fi ly ; Ae lig ’ 


INDEMNITY IS TO BE GIVEN FOR LANDS WITHIN 


That is. 
GRANTED LIMITS WHICH WERE RESERVED 


ryyy 1 ° ’ . ° ‘ 
grant. he lands PLEVIOUSLY cranted 1h aid Ol the two 


companies mentioned were expressly reserved from the 
orant ot the act of July 26, LSGO6. 
the Attorney-General, 


This was distinctly the view of 
ot J ustice Davis 


although he held that other language 
was mere dictum, as stated. 
Thus, Attorney-General Devens, in his opinion of June 
1880, (16 Op., 513,) on the iaeeadid clause of the act 
of Mareh 3, 1857, (ch. 99, 11 Stat.. 195.) said: 


“Tt gives the company NO TITLE TO INDEMNITY 
for LANDS RESERVED FROM AND EXCEPTED 
OUT OF THE GRANT, but does entitle it to indemnity 
when within the granted lmits there are found lands 
which have been sv/d by the United States, or PRE- 
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EMPTED, whether such sa/e or pre-emption took place prior 
or subsequently to the passage of the act of 1857, and prior 
or subsequently to the definite location of the road. But 


this indemnity Cun he carried 710 further than to compen- 


sate the railroad for THE lands which it has THUS dost.” 


If it should now be held, for the FIRST time, that 
indemnity lands are to be given for lands expressly ex- 
cepted from grant—that is, for “RESERVED” lands—the 
effect will be to entirely reverse the decision of the court 
in the case of 4., LZ. & G. Co. v. U.S. 

The effect will be that every railroad company, along 
whose line of road there have been /ndiun or OTHER reser- 
vations, or lands reserved for other purposes, will yet be 
entitled to indemnity for lands so reserved. The effect of 
such a decision cannot well be estimated. 

And it is respectfully submitted that the principle thus 
announced as to reserved lands is not disturbed, but rather 
affirmed, by this Court per FIELD, Justice, in Winona & St. 
Peter RR. Co. v. Barney, (113 VU. 8., 624.) 

In that case it appeared that the act of March 3, 1857, 
(11 Stat.,195,) granted lands to the Territory of Minnesota 
in aid of the construction of certain roads, and gave indem- 
nity rights. The Winona & St. Peter R.R. Co. succeeded 
to the rights of one of these companies. The act of March 
3, 1865, (13 Stat., 526,) enlarged the grant from six to ten 
sections per mile, with indemnity limits twenty miles. 
Prior to the act of 1865 a grant had been made to aid 
in the construction of the Minnesota and Cedar Valley 
Railroad, “ of lands located within the limits covered by 
said extension orant.” 

A question arose as to indemnity rights under the act 
of 1857, and the Court he/d—as the syllabus of the case 


says-— 


~ 


ATT 


) 
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ryy j ' P . a ; . . 
‘That the grant by the act of 1857 was a grant of lands 
(/é place, and not ot quantity.” 


And it was eld: 


“That the indemnity clause in this act fof March 3, 
1857 | covers losses from the orant by reason of SALES, and 
the ATTACHMENT OF PRE-EMPTION rights previous to the dat 
of the act. as well as by reason of sales and the attach- 
ment of pre-emption rights between that date, and th: 
final determination of the route of the road.” 

gut itis wot said that acompany is entitled to indemnity 
for lands within the limits of its grant, which had been 
previously granted LO another company, and which were 
thereby reserved from the later grant. 

The lands of the Minnesota & Cedar Valley Company, 
at its intersection with the Winona «& St. Peter R.R. Co.., 
were located within the limits of the extension made by 
the act of 1865 to the original grant of 1857. 

A question arose as to which of the two companies was 
entitled to the lands included in the extension grant, and 


the Court held 


“That when the earlier grant to aid in the construction 
of the Minnesota & Cedar Valley Railroad interferes with 
the extension grant, *“ * * the earlier grant takes the 


land 


The earlier grant reserves the land from the later grant. 
And it is not said at all that indemnity is to be given to 
a later company for lands it earns within its granted limit 
by a previous grant or reservation. 

(3. ) Th 18 is Furth ih shown by the whole pur] 08e ANNO polve “yy 
of the land-grant SYST did. 

It contemplates 4 nefits to be derivect LO the United N 
hanced in value. It 
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establishes the policy of a/ternation. It would extend this 
argument too far to fully discuss this subject. Itis suffi- 
cient to refer to the decision of the Secretary of the In- 
terior of June 16, 1886, (Copp’s Land-Owner, July 15, 1886, 
vol. xin, No. 8, p. 92;) to the arguments on file in-the In- 
terior Department on which that decision was made, and 
to fogers v. Atlantic & Pacific P.L. Co., (Copp’s Land- 
Owner, Sept. 15, 1886, vol. xin, No. 12, p. 135.) 

[t follows that the M. K. & T. Co. received no land grant 
or indemnity rights within either the twenty-mile granted 
limits of the Union Pacific R.R., Eastern Division, or within 
the twenty-miles of granted limits of the A. T., & S. F. Co. 


THE RESULT. 


The length of road of the M., K. & T. Co. 
from Fort Riley to the north boundary of 


the Osage coded lands... «............%. 128 mules. 
Deduct the granted limits of the two roads 
a Si a ch wee skeen 40 miles. 


Length of M., K. & T. road entitled to grant 
OP I ee a ce os es She ee we 88 miles. 
This at ten sections, or 6,400 acres per mile, 
cives asland grant and indemnity rights. .563,200 acres 
The Record (Print 68-71, |129-132]) and 
the Annual Report of the Commissioner 
of the General Land Office for 1885, (page 
191,) show (Table, page 56, 57) that there / 
have been patented to or certified in favor 
of the M., K. & T. Co., after deducting . 
| lands lost by decision of Z., 4. & G. Co. | 
| v. “7. S., 712,975.18 acres, or as stated in 
: brief for the Company filed 1n this case, p. « 
i oa Ca re as bs os ew hc 796,924.14 *“ 4g 


Then the Company has received an excess of 233,824.14 “ 


Ld 


In addition to this the M., K. &. T. Co. is not entitled to 
a land grant for that portion of its road south of Emporia, 
covered by the grant of 1865, in favor of the ria ig &. SS. 
F., Emporia Branch. This will further reduce the grant 
and increase the excess of lands already received by the 
M., K. & T. Co. 

It may have been that it was upon these or similar con- 
siderations that the learned judge VV ho decided this CASE 
in the Cireuit Court said : 

‘“ Indeed, I cannot see how the Company was entitled 
to so large a body of land as was in fact patented and 


certified to it. 


a 


The conclusion is inevitable that the M.. K. W {3 Co. has 


received ViOrE lands than it can law fully claim either at law 
or 1n equity. 

ITI. The bill is sufficient in form. 

The bill alleges the title of the United States in the 


| | 
lands in controversy. and that an adverse claim is made 


— : | Se ie 9 a 
unde) the Statutes and proceedings recited which vive ho 
title. [It is not necessary to set out evidence in the bill or 


argue the effect of tl 


Le law and proceedings. 

If the United States has not been lawfully divested of 
its title, the Court will not refuse relief on ra | mere question 
of pleading. 

If it were necessary as it IS hot—any proper amend- 


] } 
‘ 


ment would be permitted, and o! 1 | 


1e case would be remanded 
for that purpose. 
Respectfully submitted. 


WILLIAM LAWRENCE, 


OcTOBER 12. 1886. 
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ERRATUM On page do Of the original brief in this case after the word 


‘* Arkansas,” in sixth line from the bottom. insert. **‘ and to secure this ob- 


ject passed the act of July 26, 1866.” 


